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PROCEEDI NGS

M5. HARRINGTON: Let's get started, please.

Good norni ng, and wel cone back to the Federal Trade
Conmi ssion. | don't know that there's anyone here who
hasn't been here before.

I want to thank the Magazi ne Publishers for
providing coffee and pastries for us this norning. 1It's
very kind, much appreciated, and of course paves the way
for the magazine seller exenption

Also, | would note that the Magazine Sellers
have put in to place new guidelines for their menbers on
ethical selling practices which we were very pleased to
see themdo, and | just learned this norning that
t hey' ve been sued for that, which sort of puts you in
good conpany | would say. Sorry to hear that.

This is the workshop forumthat we're holding in
lieu of witten rebuttal comrents on review of our
Tel emarketing Sales Rule. There may be | ater workshops
as well. W're not sure yet, so stay tuned, but we're
delighted that all of you are here to participate
t oday.

W have a stenographer as al ways making a record
of this proceedi ng because the proceeding will be part

of the record of this rule review and any subsequent
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rul emaki ng work that is done as part of the process.

We al so are providing in-house video and audi o
transm ssion of the sessions so that others in different
roons in the building who don't want to sit in this room
and have nice pastries and coffee, they'll all be up in
a mnute, can watch, and any of you are wel come to use
the overflow roomfor this as well, which is room 332.

The rules are pretty sinmple and
straightforward. W have an agenda that has tine
limts. W're going to stick to it religiously. W
i nvite vigorous discussion anong the participants at the
table. W discourage any statenents by participants
that sinply rehash comments that are already fil ed.

The intent here is to nove the discussion al ong
and help us learn what we need to know in greater depth
in order to do a sensible job on this rule review So
as al ways the person who's noderating who sonetinmes wll
be me, sonmetinmes will be ny coll eague Katie Harrington

McBride, ny colleague and not ny relative, for the

record.

W will be enforcing strictly the rules, and
they are these: |If you wish to speak, you need to raise
your tent. | will be noting raised tents in

approximately the order that | see them but | won't

necessarily call on you in the order that you put your
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tent up. |If it seens that there is some useful response
that you might have to sonething that is under
di scussion at the nonent, we may shift around.

For those who repeat thensel ves when they have
an opportunity to speak, your nanes will go to the
bottomof the list when the tents go up because we
really want this to be a discussion that noves and not
an opportunity for people to come and sound one note.

There will be a public participation opportunity
at the end of both days of the workshop, and if you want
to participate, there will be some cards out in the
foyer later this morning, and you need to fill them out,
and if you want to participate in the public session, it
woul d be useful and inportant for you to have your card
filled out by the end of the break at 3:30 this
aft ernoon, any of you who are here, and we very much
| ook forward to that portion of the day, so we really
want you to be part of it, all of you who are sitting in
the chairs.

Is there anything that |'ve forgotten, Katie?

MS. HARRI NGTON- MCBRIDE: | don't think that
we' ve nentioned that if you have any el ectronic devices
like cell phones, that you should shut themoff. They
wr ought havoc at our last forumw th our mcrophone

system and caused us to all have great ear pain, so if
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you coul d shut those off.

MS. HARRI NGTON:  Yes.

M5. HARRI NGTON MCBRI DE: And there is a nessage
board outside where -- there's an enmergency nunber in
the packets that are outside. |If you have any energency
phone calls, you need to be reached here, you wll
expect to find a nessage on that board.

M5. HARRI NGTON:  Yes, the electronic device rule
is very inportant. The converse to the exenption for
t hose who bring coffee and pastries is triple civi
penalties witten into the rule for anybody whose device
is on and causes us electronic jammng here. It really
is a problem

M5. HARRI NGTON- MCBRI DE:  Even if we get past
11,000 feet they don't go on, so it's not |ike planes.
They don't go on all day.

M5. HARRINGTON: Right, right. Okay. First
we're going to ask each of the participants to introduce
t hensel ves, and please Iimt your introduction to 60
seconds, and what | think we're nost interested inis
heari ng who you are, who you represent and a very brief
i ndi cation of what your interest is, what are you nost
concerned about in this discussion over the next couple
of days.

Let's begin with Susan
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M5. GRANT: Thank you, Eileen. |'m Susan G ant
fromthe National Consumers League. W' ve been invol ved
in the fight against telemarketing fraud and abuse for
many years and operate -- do | have to push something
for this to be on?

M5. HARRI NGTON:  No, you're working

M5. GRANT: -- (Operate a hot line for consumers
to report telemarketing fraud. As one of the industry
commenters noted in witten comrents, the tel emarketing
rule works, it works pretty well. However, tines
change. There are inventive people who find ways to get
around rules and to exploit loop holes. There are also
t echnol ogi cal advances that cause us to need to review
the rule and decide whether it could be inproved and
strengthened. Thank you

M5. HARRI NGTON:  Thank you, Susan, and |'m goi ng
to pause for a mnute because our other stenographer has
arrived, and one thing that | failed to nmention is that
when you speak, especially in these early session this
morning, it's very inportant for you to identify
yoursel f and your affiliation for the record.

Now, as the day goes on, she's an old friend, so
I know it won't take her very long to renenber who we
are and who we represent, but since she's just getting

set up for this session, certainly let's follow that
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rule. Thank you for your introduction, Susan

Jerry, you want to introduce yourself?

MR CERASALE: I|I'mJerry Cerasale with the
Direct Marketing Association, and we're a trade
associ ation of over 5,000 nenbers, nmany of whom use the
t el ephone as part of their ongoi ng business both in
i ncomng calls and outgoing calls. The Tel emarketing Sal es
Rule is inportant to us. W want to ensure that it's
there, and it works and continues to work to hel p conbat
fraud because conbating fraud keeps trust in the
mar ket place, and it's inportant to us. Thank you

M5. HARRI NGTON:  Thanks, Jerry. Bob Bul mash
can we hear from you?

MR BULMASH Hi, ny name is Bob Bulmash. |'m
president of Private Citizen, Incorporated. Wat we do
is we notify telemarketing related firns across the
country telling themof our menbers', our subscribers
unwi I I i ngness to be solicited for any purpose, whether
sal es, survey, fund-raising or political calls, and that
if atelemarketing entity wishes to solicit one of our
menbers, our nenbers' private property, our nemnbers
tel ephone is available for use on a for hire basis of

$500 per call
We have collected -- as a natter over the | ast
-- well, since 1996 we've collected well over a half
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mllion dollars fromtel emarketing entities.

My concern here is to talk about predicitive
dialers, Caller ID and perhaps even encourage the
al | onance of consumers to be able to tape record calls
fromsolicitors without having to get consent since many
solicitors are indeed telling us when they call that the
call may be recorded.

If their calls are being recorded, I don't see

why we can't record their calls in order to prove up the

exi stence of the call. Thank you.
M5. HARRI NGTON:  Thank you, Bob. John?
MR HESS: |'mJohn Hesse. |I'mwth the Direct

Selling Association, which is a little bit different
than the Direct Marketing Association. W represent
about 200 conpani es, sone of who you may know, Amnay,
Mary Kay, Tupperware, who in turn represent
approximately ten mllion distributors in the United
St at es.

These distributors use the tel ephone fromtinme
to time in their marketing practices, and we're here to
just nmake sure that the Tel emarketing Sales Rule
continues to operate in a way that allows themto
conduct their business appropriately and as best they
can.

M5. HARRI NGTON:  Thanks, John. Ceorge?

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



© 0 N O O A W N PP

N NN N NNRRRRR R B R B R
g B W NP O © 0N O 0 M W DN RF O

10

MR ROSE: |'m George Rose. |'myvice president
of the National Association of Consumer Agency
Adm ni strators, which represents 165 consuner agencies
at all levels of governnent in both the United States
and other countries.

In ny other life, I'mchief of the Montgomery
County Division of Consunmer Affairs where we do get
conpl ai nts about telemarketers. The primary concerns
t hat have been expressed to ne by Mntgonery County
residents are senior citizens conplaini ng about what are
apparently predictive dialers and violations of the do
not call |ist.

W have vol unteered and our office has collected
over $9,000 fromtel emarketers for violating the do not

call rule.

M5. HARRI NGTON:  Thanks, George. | live in
Mont gonery County. We're proud of you. Chuck?

MR, EPPERT: |'m Chuck Eppert, director of

techni cal regul atory support for what was Bell Atlantic,
is now Verizon Comunication, and |'mhere to |l end ny
experti se about the technol ogy that enables Caller 1D,
met hods of getting around the Caller ID, if you woul d,
and also to tal k about a new service we'll be offering
the first of Septenber called Call Intercept that gives

t he consunmer sonme control over those incom ng calls.
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M5. HARRI NGTON:  Thanks. We're really glad that
you coul d be here. Let nme ask you a question as a
custoner. Has the whol e conpany changed its nane to
Verizon, not just the wireless part but all of it?

MR EPPERT: That's correct, except we don't use
the name in direct interface with customers until August
1 because of two state regulatory rules.

M5. HARRI NGTON:  (Okay. Interesting. Linda?

M5. GOLDSTEIN: |'m Linda Goldstein representing
the Pronotion Marketing Association. W represent --
we're a snaller association by conparison to the Direct
Mar keti ng Associ ation, conprised of approxi mately 700
menbers. Mbst of our nmenbers are major consuner goods
and services conpani es, manufacturers, entertainment
conpani es, tel econmuni cati ons conpani es.

And our menbers use the tel ephone as one
conponent of an overall integrated marketing canpaign
They use it as one formof a pronmotional tool to sell to
consuners. Qur interests here today are prinmarily
related to the content side of the rule as opposed to
the technol ogy side, marketing practices, disclosures
and things that would relate to the manner in which the
tel ephone is used as a marketing tool

M5. HARRI NGTON:  Thanks. M ke?

MR PASHBY: |'m M chael Pashby. |'m executive
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vice president of Magazi ne Publishers of America. W
have about 240 nmenbers whi ch publish about 1,500
consuner magazines in this country, and of the
approximately 300 mllion subscriptions sold annually in
this country, a substantial portion are sold through

t el emar ket i ng.

W believe that the rule in conjunction with
self regulati on has worked extrenely well over the past
five years for consumers, |aw enforcenent and the
publishing industry, and I would note that the
conplaints that we receive about tel emarketing of
magazi nes has dropped since passage of the rule,
al t hough there has been a growth in tel emarketing of
magazi ne subscriptions in that period.

So we think it's worked well, and we would |ike
to see the rule naintained as is.

M5. HARRI NGTON:  Thank you. Avonne?

M5. SEALS: |'m Avonne Seals with the Illinois
Attorney CGeneral's Ofice, which is JimRyan. [|I'min
t he Consunmer Fraud Bureau. |'mhere representing the
Nati onal Association of Attorneys General. However,
that is actually conprised of the various state offices,
and any coments | nake here would be with respect to
the Attorney General of Illinois, with the exception of

those comments that would mirror whatever is already in
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the comments that we have fil ed.

We are very pleased to have the rule in
exi stence because consuners often cone to our offices as
their first level of attack against fraud, and we see
conpl aints at every level, every type of conplaint, and
the rule has given us the opportunity to go into federa
court. That of course gives us the ability to obtain a
nati onwi de i njunction, something that we are very
pl eased to have and which is very rare. There are only
certain circunstances in which we can get that.

Illinois has filed many actions under the rule,
and we are just hoping that the areas in which we have
not ed consuner conplaints have continued will be
strengthened by the result of whatever happens with the
comment s.

M5. HARRI NGTON:  Thank you. W're really
pl eased to have the Attorneys General represented at the
table. They' ve been incredibly val uabl e and persistent
allies to us so we're very happy to have you. Dennis?

MR MCGARRY: Well, good norning, and | am
Dennis McGarry with Personal Legal Plans |located in
Charlotte, North Carolina, as well as offices in
Atlanta, Georgia, and G eensboro, North Carolina. I'ma
smal | busi ness owner, have been in business now for 20

years, and we build our clients through customner
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referrals, and we do utilize the tel ephone |ike hundreds
of thousands of other businesses as well as
sel f-enployed in acquiring clients.

So it's inmportant to nme that what -- my enphasis
of today is hopefully getting today and tonorrow
enphasi s on enforcenent of the current rules, so the
good guys have good i mage, and the bad ones are wherever
they need be put, and the TSR rules are | think well
designed. I1'mgreatly for it, and the only other
comment is state laws that are getting very confusing
between state and federal. Thank you.

M5. HARRI NGTON:  Thanks. Thank you very much
for taking tine fromyour business to cone too.

Mal | ory?

MR. DUNCAN: Good norning. |'mMallory Duncan,
general counsel for the National Retail Federation. W
represent sort of the broad part of the industry,
everyone from Saks to Sears, fromspecialty stores to
Horme Depot, and we al so have 50 state retail
associ ati ons as our nenbers.

Are interest in the rule goes back to its very
inception. W are -- we're pleased to see that the rule
has hel ped to provide a dividing |ine between those
conpani es that operate with integrity and those that do

not, and it al so provides gui dance for those conpanies
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who want to go further because it shows where
consuner -- the direction consumer protection is nmoving
in.

M5. HARRI NGTON:  Thanks, Mallory. Jeff?

MR. KRAMER  CGood norning. |'mJeff Kramer.
I"'ma legislative representative in federal affairs at
AARP. We're pleased to be here. AARP has al so been
very active in the issue of telemarketing fraud, and
we' ve been active educating our nmenbers and education
the public as well as working with other agencies and
groups to enforce the rule, and we think it's working,
but we have to keep sight of the fact that it's nmaybe
not working well enough if you | ook at the conments that
were filed by individuals as well as the things we hear
from our nenbers.

I know National Consuners League here so there
are still problens out there, and we need to address
t hose. Thank you.

MS. HARRI NGTON:  Elissa?

M5. MYERS: Good norning. Thank you so much.
I"mElissa Myers, president of the Electronic Retailing
Association. | represent 470 large retailers who sel
directly to the public through electronic nmedia, direct
response television, radio and the Internet. 1In
addition to that, we've just |aunched d obal ERA Snal
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Busi ness Council or as we call it, playing with the
nane, ERA Light or Local E, Local E, that brings into
our famly about 5,000 snmall local retailers and grow ng
rapidly.

ERA out of enlightened self interest takes self
regul ation very seriously. W hope to play an
appropriate role in ensuring that our nenbers are
behavi ng appropriately with the public and treating them
fairly, and to that end, in late -- in early June we
adopted the first set of ERA tel emarketing guidelines
governi ng the behavi or of our menbers in the use of
phones in their transactions.

We believe in general in regul ating bad behavi or
and not the technology that is used for the bad
behavi or, and we believe that sinple is better so to the
greatest extent possible we are in support of enforcing
existing rules and trying not to add |ayers of rules
that make it nmore difficult for small businesses to know
how t o behave appropriately.

And we had the great pleasure |ast week of
having Allen Hil e address ny nenbers, and, Allen, ny
nmot her thanks you for the work you're doing.

M5. HARRI NGTON:  Thank you. W love Allen too.
Ti n?

MR SEARCY: Good norning. |I'mTimSearcy. [|I'm
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a board nenber with the Anmerican Tel eservices
Associ ation, and unlike nost of you, this is ny first
time at the FTC, so thank you for inviting us and
providing this forum

I'"mal so a busi ness person who as CEO of Optina
D rect has about 25 years of personal experience in
usi ng tel eservices.

M5. HARRI NGTON:  No. Look at this face. Has
this guy been alive for 25 years?

MR. SEARCY: | sold the Benson Sun Newspaper by
phone when | was ten.

M5. HARRINGTON: We try to flush out the record
to make it conpletely truthful

MR SEARCY: And it is, and it is. As a
practitioner and as a board nenber, we have ongoi ng
interest in any regulation and | egislation that affect
tel eservices and our 2,000 nenbers. W believe that the
sales rule as it is currently stated is excellent but
may require sone refinenent and some additiona
enf or cenent .

M5. HARRI NGTON:  Thank you very much, Tim And,
Jason?

MR CATLETT: Thanks. |'mJason Catlett. [|'m
t he president and CEO of Junkbusters. W run a popul ar
web site at Junkbusters.com where consuners cone to
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learn howto install and reduce any kinds of junk
conmuni cation including telemarketing calls that are
unwant ed.

The two topics that I'mnost interested in today
are outlined on the orange sheet out at the front
there. They are the problem of dead ringers or
abandoned cal |l s whi ch cause a great deal of concern by
consuners who sonetines believe that they' re being
stal ked, and we maintain that these calls are actually
illegal under the Tel ephone Consumer Protection Act and
shoul d therefore be stopped conpl etely.

Second, there's the use of prison |abor for
tel emarketers which has caused sone individuals very
consi derable stress, and | think that that practice is
pl ai nl y abusive and shoul d be halted.

M5. HARRI NGTON:  Thanks, Jason, and thank you
all. Let nme turn to my FTC col | eagues and just ask for
you to introduce yourself and where in the agency you
wor K.

V5. DANI ELSON:  Carol e Danielson, and | work for
t he division of marketing practices. | was on the
original rul emaking team and survived and amcurrently
on the new rul emaki ng team

M5. HARRI NGTON:  No good deed goes unpuni shed.

M5. LEONARD: |'m Karen Leonard. [I'malso with
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the division of marketing practices. |'ma staff
attorney there, and al though not a survivor of the |ast

rul emaking, I'mvery excited to soon be a survivor of
this one.

MR HLE I'mAlen Hle. [|'man assistant
director in marketing practice. 1, too, ama veteran of

the first rul emaki ng team

M5. HARRI NGTON MCBRI DE: I"m Katie Harrington
McBride, also not a survivor but | ama staff attorney
and very excited to be working on the rule and excited
to have you all here today so that we can finally sit
down face to face and tal k about it.

MR GOODVAN: M chael Goodman, attorney in
mar keting practices and also newto the rule review
t eam

MR ANDERSON: H . I'mKeith Anderson. 1|'man
econonm st, not an attorney, and was on the teamfive
years ago, so back again.

M5. HARRINGTON: Al right. Let's junp right
in. The first topic, one of the nost interesting and
chal | engi ng ones for us, is the topic of technol ogy,
what's new and what's changed since 1995.

Let's now just junp right into the first subject
on the agenda, and that concerns the transm ssion of

Caller IDinformation. As many of you know, this was
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the subject of a hearing recently before one of the
House Commerce Subcommittees. There's sone |egislation
i ntroduced by M. Freylinghausen on this issue, and the
$64, 000 question | think is, what is the state of the
technol ogy, what is possible, what is soon likely to be
possi bl e, and what's the deal ?

How cone nmany consumers report that when they
are receiving inbound calls at their homes from
tel emarketing concerns that their Caller 1D informtion
cones out blank, not available, and, Chuck, | think
we're going to start -- even though your tent isn't up
we're going to start with you, and we would like to hear
your take on the state of technol ogy, what's possible,
what's not.

Why is it that in many instances the Caller ID
information is not transmtted for calls that conme from

t el emar keti ng conpani es?

MR, EPPERT: | would be happy to do that, and
the way the question is phrased here: |s transm ssion
of Caller ID by telemarketers feasible? | would like to

draw t he focus to the phone company itself first.

Caller IDis nmade possible because the tel ephone
i ndustry is using comon channel signaling networks
whi ch are separate high speed packet data networks to

send i nformati on between central offices, access tandens
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and, for exanple, between Verizon and the AT&T network
or a CLEC perhaps that is conpeting for |ocal service.

Thi s conmmon channel signaling network when a
call originates sends what's called an initial address
message. Wthin that nmessage is a field known as CPN or
calling party nunber. That is also sent forward
assum ng that the intervening networks handl e common
channel signaling. That information is always sent
forward to the destination office, and that's what enabl es
thi ngs such as Call Trace and, for example, Caller ID

If a subscriber who has received a call
subscribes to Caller 1D, then we recogni ze that and send
that calling party nunmber out over their tel ephone |line
between the first and the second ring, and of course if
they subscribe to Calling Nane Delivery, we |ook up a
nanme and al so deliver that.

The point I"'mtrying to nmake is that takes place
within the tel ecommunications network. Common Channe
Signaling, or it's often referred to as SS 7, which is
really the signaling protocol, we do not have
i nterconnection at this time between the public swtch
t el ephone network and private networKks.

M5. HARRI NGTON:  What's a public switch network
and a private network?

MR EPPERT: Bell Atlantic is a public sw tched
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t el ephone network, any of the |ocal exchange carriers as
opposed to a private network where a major corporation
sets up its own private line facility network say across
the country or within their business.

M5. HARRI NGTON:  So that would be |ike here at
the FTC we have a phone systemthat | think was
installed for us by Rome; is that right?

MR, EPPERT: Wiich | believe is probably a PBX
arrangenent and woul d not be generating Caller ID.  That
is not interconnected to Bell Atlantic through comon
channel signaling, so I'mtrying to get back to the
question, can a telemarketer actually provide the Caller
I D thensel ves.

It's provided through the tel ephone conpany to
whi ch |ines are connected, and any ot her questions about
how it works? |If not, I'Il get into how one m ght
explain the lack of information comng to a custonmner.

MR. ANDERSON:  Chuck, quick question. |If | make
acall fromny office here out on to the line, would
anyt hi ng show up? Wuld the trunk line that | get to go
out show up, or --

MR EPPERT: Yes, if you're in fact served by a
PBX, Private Branch Exchange, then the tel ephone nunber,
the billing tel ephone nunber for the Federal Trade

Conmi ssi on coul d be displayed. |If soneone tries to call
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back to that, they're probably not going to reach you

MR. ANDERSON: So basically all you would get is
the trunk |ine.

M5. HARRINGTON:  You say it is displayed or it
coul d be displ ayed?

MR EPPERT: Could be. It depends on the
service. For exanple, where ny daughter works, she is
served by a PBX that sonething prevents that nunber from
bei ng displayed. It could be the nature of her client
t hat sonehow prevents that, but at any rate so | won't
make a bl anket statenent.

VWhat's interesting on the FCC web site they talk
about types of lines that are currently exenpt from
havi ng their nunber displayed, pay phones, PBXs, hotels,
motels and party lines, and this is consuner information
that is published on the web by the FCC

M5. HARRINGTON: Now, why is it that these
private exchanges do not use SS 7?

MR EPPERT: First of all, let nme use a Marriott
Hotel, for exanple. They would have their own Private
Branch Exchange or PBX. It is, in essence, a tel ephone
switching office on a small scale, but the cost of
depl oyi ng common channel signaling on such a device
bel i eve woul d be prohibitive because you have to equip

the office with the capability to do signaling, first of
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all, over a high speed packet data networKk.

Then the interconnection to other networks is
also quite costly, but to the best of ny know edge, none
of the PBXs are common channel signaling capable.

M5. HARRINGION: It's a cost issue, you believe.

MR EPPERT: It's a cost and technica
feasibility issue.

M5. HARRINGION: Is it technically feasible?

MR. EPPERT: | have never said that anything is
not technically feasible given enough noney and ti ne.
They m ght have to replace the equi prent they have
t hough, so there's a great economc feasibility
questi on.

M5. HARRI NGTON:  Why did the public swtched
networks |ike your company invest in this kind of
signaling technology in the first place if it's very
costly? Wiat were the incentives.

MR EPPERT: Prior to the devel opnent of this
technol ogy, we used what was called multifrequency
signaling which sinply neans we took the two sounds, put
themtogether to create a third sound, and you may
renmenber hearing kind of a nusical tone when you nmade a
t el ephone call and heard those tones transmtted.

W transmitted those over the sanme pair of

wires, if you would, or path that you were going to be
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using to talk to the party you called, so it was called
i n-band signaling. It did not give us the capability to
transmt such things as calling party nunber, so one
reason we enabled it or developed it was to enabl e new
services the ability to do Automatic Call Trace, for
exanpl e.

Anot her big reason was economcs. If we could
take the signaling time off of those facilities that
were going to be used for conversations, then we needed
fewer of those facilities so we built this overlay, very
hi gh speed packet data network to handl e the signaling.

M5. HARRINGTON: So the reason that your conpany
and others invested in this technology are -- let ne
just restate this, were, nunber 1, greater efficiency?

MR. EPPERT: Yes.

M5. HARRI NGTON:  Number 2, it permtted you to
devel op enhanced services that you could sell?

MR EPPERT: That is correct.

M5. HARRI NGTON:  Any ot her reasons why this was
devel oped that you know of ? Those are very interesting

MR. EPPERT: Those are principal reasons. That
covers a lot of territory.

M5. HARRINGTON: It certainly does.

MR EPPERT: Wbuld you like me to address now
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sone of the ways that services do not end up
transmtting Caller 1D or cone back to that?

M5. HARRI NGTON: Let nme ask -- let ne hold that
t hought for a mnute. Dennis had sonething that he
wanted to say, | think.

MR MCGARRY: | would like to answer a question
maybe by Chuck. CQur conpany does not block our nanme and
phone nunber. Wen we nake a local call it appears.
When we make a long distance call using a T-1 it -- we
found out that it doesn't appear, so we're not bl ocking

it. So why does it work in one case and not another?

MR EPPERT: 1'mglad you asked.
M5. HARRI NGTON:  Good | ead in.
MR EPPERT: |1'mglad you asked. W can only

provide the calling party's nunber and in fact use the
common channel signaling network on |ine side services,
so when you make the local call go off hook, receive
dial tone, that's on the line side of your |oca

t el ephone conpany's central office switch, and we do use
common channel signaling.

A T-1 -- pardon ne, please. A T-1is a high
speed dedicated facility on the trunk side of the
central office switch that is used so that you have the
hi gh speed data connection, and since that is not on the

trunk side, not associated directly with that nunber
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goi ng of f hook, we do not send the initial address
nessage.

Therefore, the information is never created and
sent out in the first place, so it's the difference
between line side and trunk side. Trunk, let me
describe, is the big pipeline that connects one centra
office to another or one network to another or in your
case a business to sonmebody's network.

M5. HARRI NGTON:  And what's |ine side?

MR, EPPERT: Just plain old tel ephone lines.
The tel ephone line that serves your home is on the line
side, telephone line side of the switch

M5. HARRINGTON: Now, let me just do a quick
survey. How many peopl e understand what Chuck just told
us?

MR EPPERT: 1'll go back

M5. HARRINGTON:  You're going a really good job
here, but | don't get it.

MR EPPERT: Al right. Let nme start at the
begi nning. M tel ephone line to ny house is served out
of Centreville, Virginia, central office, owned and
operated by Verizon Comunication. Wen | go off hook
to make a call, | get dial tone.

M5. HARRINGTON: O f hook neans you pick your
phone up.
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MR EPPERT: Let nme get away fromall that.
When | |ift the receiver of ny phone and receive dial
tone, that dial tone is being provided by the
Centreville, Virginia, central office switch which, by
the way, is a conputer, digital conputer, and ny
tel ephone -- the pair of wires that run fromny house
out to Centreville are called the |ocal |oop.

That | oop is connected to the line side or line
equi pnment in this digital conputer called a central
office switch. So that's what | nean by |ine side.

| receive the dial tone fromthat |ine side.
When | now make a call to either ny neighbor or across
the country, it analyzes the -- receives and anal yzes
the digits that | dial and knows where to send that
cal l.

If I"'mcalling fromthere let's say to
Arlington, Virginia, it will select a trunk which is a
pi peline that connects the Centreville central office
switch to the Arlington, Virginia, central office
switch. The call will come in on that trunk side of the
Arlington switch, go out on the trunk side of
Centreville, in on the trunk side of Arlington.

Arlington will analyze the digits and see that
that's destined for my desk. It will send it across to

the line side of the central office switch, connect it
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to the local loop or pair of wires to ny desk and cause
nmy phone to ring.

MR HLE So the line side is the side that
deals with the individual |ine subscriber?

MR. EPPERT: Yes.

MR HLE And the trunk goes fromcentra
office to central office.

MR EPPERT: Very well said.

M5. HARRI NGTON:  Now, what | thought you were
going to say is that when that call |eaves the
Centreville line and goes into the trunk line that takes
it to Arlington, that that information could not be
transported further, but that's not what you said.

MR EPPERT: Let me back up and separate the
signaling fromthe talking.

MS. HARRI NGTON:  Ckay.

MR, EPPERT: Wen the Centreville, Virginia,
office, realized that it needed to connect to the
Arlington, Virginia, office it sent information out over
t he comon channel signaling network, the separate high
speed packet network and informed, signaled, that's what
we nean by signaling, inforned Arlington that | have a
call for you that's destined for 974-3547

The Centreville and Arlington central office

switches or conputers are able to communi cate with each

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



© 0 N O O A W N PP

N NN N NNRRRRR R B R B R
g B W NP O © 0N O 0 M W DN RF O

30

ot her, determ ne whether ny tel ephone line is avail able
to receive a call or it may be busy. If it's busy,
Arlington inforns over the separate network Centreville
to play a busy signal to the calling party.

If it's available, they choose this trunk over
which we're going to talk to each other and cause that
connection to take place, so the signaling is going
out. The calling party nunber is transmtted from
Centreville to Arlington. Arlington does nothing with
it unless you invoke sone service that uses it.

If you're a subscriber to Caller ID, we
automatically send that to the party who has been
called. If it's a threatening call and you choose to
activate Call Trace, then we use the information for
that purpose, and there are other purposes as you see
adverti sed.

MR. ANDERSON: But what you're saying then in
answer to Dennis's questionis a T-1 line never goes
through the switch so it doesn't activate the comon
channel signaling network, it hooks in sonehow beyond
the sw tch.

MR EPPERT: That is correct. The T-1is a
dedicated facility for your use. Have | left you
totally --

MS. HARRI NGTON:  No.
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MR. EPPERT: Show of hands now. Any others
now?

MS. HARRI NGTON:  Questions for Chuck.

MR, BULMASH:  Chuck?

MS. HARRI NGTON:  Bob.

MR. BULMASH |Is there any way to piggyback sone

frequency signal on a T-1 as it connects into the main
network to provide Caller ID, or is it practically
speaki ng i npossi bl e cost wi se?

MR EPPERT: If a call originated froma
tel ephone line that is connected to the line side of the
tel ephone switch and therefore an initial address
message has been created, that again is sent over that
separate network. It could be sent to the other end, a
receiving office or entity.

MR. BULMASH  Specifically |I'mwondering whet her
or not an organi zation, tel emarketing service agency
which has a T-1, has a trunk line, calls out nult

line -- calls out fromthat, is there some way to put a
signal on that T-1 that will integrate into the network
that will identify A, B, Ctelenarketing services as the

caller when Caller ID picks up the signal on the called
party end?
MR, EPPERT: Unl ess they have interconnection

with the tel ephone network using common channe
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signaling, not at this time. It mght be possible to
develop it.

M5. HARRI NGTON:  And the barrier to
i nterconnectivity here is cost, or is there a
proprietary barrier as well?

MR, EPPERT: The protocol itself is not
proprietary, but the rules of interconnection, the
requirements of nmeeting network reliability standards
and requirenents are very, very strict.

M5. HARRI NGTON:  The FCC has given its
inmprimatur to those rules, right?

MR EPPERT: That is correct.

M5. HARRI NGTON:  Jerry.

MR. CERASALE: (One question on just Caller ID
going -- when you're on the line side to a line side. |
don't know if I'"mcorrect. |It's my understanding that
fromCentreville to Arlington, what is sent is just the
phone nunber of the calling -- of the individual calling
or the phone line that's calling.

Arlington, if they have that phone nunber in a
dat abase match with a nanme, will also show the nanme, but
it's the Arlington switch or the Arlington -- the
destination switch that has to have the nane associ ated
wi th the phone nunber in order to have that shown. Am]

correct on that?
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MR EPPERT: Alnobst. Let nme explainit.
Arlington does not have a database that would say, The
nane associ ated with ny home nunber is Charles Eppert.

I wish it said Chuck, but Charles Eppert. What happens
when that call arrives at Arlington central office and
the Arlington central office realizes that you, thank
you, have subscribed to both Caller 1D and Calling Nanme
Delivery, we monentarily interrupt the process of that
call and send a question, or we like to call it a query,
out over the common channel signaling network to a

dat abase known as the line infornati on database or

LI DB.

Qur LIDB has information about every Verizon
custoner, your nane, telephone nunber, and a whol e | ot
of other information, but for Calling Nanme Delivery, we
send the query over the high speed data network, say I
have a call from Chuck Eppert's honme nunber, what is the
nane | should display out on the Caller 1D device, and
what it does is give the nane that's associated with the
account for that tel ephone nunber.

So it would bring up Charles Eppert if | was the
one calling you

MR CERASALE: Jerry Cerasale again. |'msorry,
| didn't say nmy nane the first tine. | just want to go

alittle further so | can understand a little better
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W use the exanple of Centreville to Arlington. Let's
say the call is going fromCentreville to Austin, Texas,
and therefore you' re switching conpanies.

Is it the sane kind of thing? Does the
Sout hwestern Bell switch in Austin go back to the
Centreville -- go back sone place to go to some centra
nati onal database which has the nanes or how does
that --

MR EPPERT: The nane? Yes, to the extent that
t el ephone conpani es have contracts with each other to
use the ot her conpany's database, and |let ne use just
for a nmoment SBC Ameritech in Chicago. | know that Bel
Atlantic and SBC Aneritech have such a contract, and the
reason it's not universal is a capacity problem not a
| egal ternms and conditions problem but we do have such
an agreenent.

So if I call frommy hone in Arlington to
soneone in Chicago who has calling party nunber and nane
delivery, then the Aneritech central office switch will
l aunch a query through a |l ong distance carrier back to
the Bell Atlantic or Verizon line information database
to obtain that information, | enphasize via |long
di st ance.

We can | eave New York now and go to Aneritech's

dat abase on our own, but until we get |ong distance
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perni ssion el sewhere, we have to have internediary
across the line of boundary.

MR CERASALE: Jerry Cerasal e again. One other
question. Can a marketer -- let's say that we had the
ability to showthe Caller ID and you're calling froma
certain nunber, but you would want to show a custoner
servi ce nunber so that the individual receiving the cal
gets a nunber they can call back and actually get
soneone as opposed to a busy signal because you're
al ways cal ling out on that nunber.

Is that done? |Is that technically feasible?
How do you do that?

MR. EPPERT: The assunption | would have to nake
is they're starting froma regular tel ephone |ine that
generates Caller ID

MR. CERASALE: Yes, let's say it's one that --
yes.

MR. EPPERT: And in essence you want to
substitute a different nunber; is that correct?

MR CERASALE: That's correct.

MR EPPERT: | have to be very careful answering
this and tell you it is physically possible for the
t el ephone conpany to change the nunber. |'mnot aware
of end user custoner, the person using the phone and

originating the call, being able to do that, but | am
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aware of a situation where we set up a test in a
| aboratory for |aw enforcenent to see if alteration
coul d occur.

And it is physically possible to do so although
to the best of ny know edge we don't do it.

MS. HARRI NGTON:  Kati e?

M5. HARRI NGTON- MCBRI DE:  Chuck, is it going to
cone down to into the next sone nunber of years, this
nunber is going to evaporate? It seens to nme that if
t he comon channel signaling, the SS 7, is sort of the
state of the art and the M is the older nodel, is this
sonething that is over time going to abate, or are there
other sort of conpelling reasons why this ol der
technology is still in use by I guess a | arge nunber of
t el emar keting concerns?

MR EPPERT: That's an excellent question
Katie. Actually comon channel signaling is now an
ol der technology. It hasn't been around as |ong as
have, but it's getting close. No. |It's been here for
approxi mately 15 years or so. W are working in
research and devel opnent now for a repl acenent for
common channel signaling.

Part of the concern regarding that replacenent
will be, How do you interconnect all networks. One of

the possibilities is it's going to be Internet protocol
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okay, because so nuch is leaning toward the Internet
today. Definitely it's going to be full packet data,
asynchronous transfer node type technol ogies, no
questions, please, and because just, for exanple, what's
cal l ed asynchronous transfer node or ATM we're using
that for high speed data comuni cation today.

There's no reason we can't packetize voice and
send voi ce over that sane type technol ogy, and that is
well on the horizon, so common channel signaling as we
know it today is short-lived. Nowit's a question of
what is a short life in tel ephone years. |It's going to
be around for awhile, but we are evolving to the next
generati on.

M5. HARRI NGTON:  Let ne ask all of our
partici pants when you speak to speak directly into the
m crophone. W have a national web cast of this session
that's being listened to by people who are absolutely
addi cted to FTC rul emaki ng wor kshops all over the
country and the world, so please identify yourselves and
speak directly into the m crophone.

Al'l en, you have a question?

MR HLE M. Eppert, this is not quite
directly about what you just said, but do I understand
that each leg has its owmn LIDB, or is there one joint
LI DB.
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MR EPPERT: | will speak to what's been fondly
referred to as the RBOCs, the children of Ma Bell at
divestiture, so Bell Atlantic at that time, NYNEX
Ameritech, each of the regional Bell Conpanies had their
own line informati on database. GIE had its own |ine
i nformati on database. There are entrepreneurs who
provi de database service of that nature to smal
i ndependent tel ephone conpani es, or they make contracts
with a conpany |ike now Verizon to provide that service
for them

So there's a fairly significant nunber of them
and they're spread throughout the country, but if
soneone needs the nane of a Bell Atlantic custoner, they
cone to the Bell Atlantic LIDB

MS. HARRI NGTON:  Elissa?

M5. MYERS: | have two quick questions. One is
that when ny secretary calls me fromher cell phone to
my cell phone, if she's in the area, | can see her
Caller ID, it comes up, and if she's out of the area,
get a message saying no Caller ID available, and I
wonder why that is.

MR EPPERT: That could be a difference in the
service provider for that cellular service. |
experienced the same thing. Wthin this area of course

| use Verizon Wreless, and when | nmake calls to people
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who have Caller 1D, they get ny tel ephone nunber.

I have was recently in Portland, O egon
roamng, called ny wife, and she got a tel ephone nunber,
but it had nothing to do with who | was or where | was,
so I'mnot sure what was being transmtted, but not al
cellular conpanies -- you're talking cellular to
cellular. Not all cellular companies have yet depl oyed
common channel signaling in their networks.

They al so could be connected to a land line
servi ce because when you make a cellular call, unless
it's within the sane system cell phone to cell phone,
you do involve a | ocal tel ephone conpany connection, and
if that |ocal tel ephone conpany has not i nterconnected
usi ng common channel signaling, the data will not be
send.

M5. MYERS: M second quick question is if a
conpany wanted to block its Caller ID is there a way to
do that, or is it dependent on using one of the
technol ogies that's not Caller ID enabled yet?

MR EPPERT: kay. Let ne address it first as
to what we're required to provide as a service to
custoners, and these are customers who originate
t el ephone call s.

M5. HARRI NGTON:  Required by whonf?

MR, EPPERT: Required by the Federa
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Conmruni cation Commission rules. We're required to give
you two options, an option that if you' re getting ready
to make a tel ephone call and want to invoke privacy,
that is, instruct our systemnot to display your

t el ephone nunber to a Caller 1D device, you can do it
one of two ways.

You can dial star whatever the two digits are to
bl ock delivery of your nunmber on that tel ephone call or
you coul d ask the tel ephone conpany to bl ock delivery of
your nunber fromyour telephone Iine. Now, if you
choose the latter, you can unblock it on a per cal
basis with a different star code.

VWhat happens, we still send the calling party
nunber from-- let nme use Centreville to Arlington
again. W still send calling party nunber in the

initial address nmessage or the signaling in case it's a
threatening call and you need to invoke Call Trace, for
exanpl e, but we send a privacy indicator with the
calling party nunmber and instruct Arlington not to
display it on a Caller 1D device, so those are services
that are provided in accordance with the FCC rule.

There are other ways to make calls w thout
Caller ID being delivered, for exanple, froma PBX, coin
phones, sone individuals not wishing to be identified

may use in that case what shows up on Caller |ID device,
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sinply says pay phone or the use of trunk side
connecti ons.

M5. HARRI NGTON:  Okay. Keith, a question?

MR ANDERSON: | wanted to clarify sort of for
the record here the inportance of Jerry Cerasale's
question or point a mnute ago.

VWhat we're saying is even if a tel emarketer say
using a PBX line puts out the Caller |ID nunber, what

you're getting is the nunber that he used to make the

call, so that nunber | presune is not of very much use
to the consuner. It's not a nunber that -- and Timcan
probably address this better than I, but | presune it's

not a nunber that you can call back in on

So you may get a nane that would be hel pful, but
the nunber isn't directly going to it seens to nme very
hel pful because it isn't a nunber that you can call and
say, | want to be put on your do not call Ilist.

MS. HARRI NGTON:  Tim

MR SEARCY: As a matter of fact, that's why ny
tent card was up. The practical application of that is
that you might call back and get a busy signal. The
other concern that we mght have is that if you put out
that Caller ID, many of the Caller ID functions or boxes
that are out these days will allow you to list the

previous calls that came in
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Even if it goes out as a 00 or a 9000 or 8000 or
7000 which is usually the trunk exchange for a | arge
bank of T-1 lines, you' re going to wind up getting that
nunber. Up until now --

MR, ANDERSON: By 9000, you mean that's the |ast
four digits?

MR, SEARCY: Right, exactly, so you know t hat
you're going to you'll be calling nost likely a business
if you're a consuner at hone. The concern woul d be that
you are now going to incur a cost because if you decide
to call that number back out of curiosity or confusion
or because you know soneone in that area and you don't
know that they're not calling you fromtheir business,
you, the consumer, are going to becone very frustrated
in a short period of tine because you're calling a
nunber that's busy, or if for sonme reason we were able
to switch the nature of the sw tching device that placed
the call and you did get through, what would you be
getting through to?

To Jerry's point, we really would need to change
the nature of the information that's goi ng out.

M5. HARRINGTON: So it woul d be nane information
that m ght be useful to the custoner, not tel ephone
nunber i nformation?

MR, SEARCY: That woul d be possibly hel pful, but
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again, you'll find that 1'mgoing to tend to go to the
practical side of that, which is for the service
agencies who are naking calls on behalf of clients, the
ongoi ng expense and admi ni stration of constantly
contacting Chuck's organi zation to dedicate trunks, to
dedi cate calling banks, et cetera, is enornous.

And | can only say, not to speak to Verizon, but
just try to get an extra T-1 in your shop, okay? That's
six weeks. Call and ask for a new phone nunber for an
800 nunber for a client, that's sonme between 9 and 21
days, dependi ng upon which group you go to.

MR. ANDERSON: \What you're saying is we could

get the nane -- we could get whatever your company --
MR. SEARCY: XYZ.
MR ANDERSON: -- the XYZ who's making the
call. What you would not get is -- was the nanme of the

party on whose behalf they're calling, so you got the
tel emarketing shop. You get that name, but you don't
get --

MR, SEARCY: | actually had gone anot her way.
There are three options. You could get the phone nunber
which I think we as a group have determ ned woul d not be
useful unless to Jerry's point it was a custoner service
nunber, which hopefully will be a toll-free nunber on

behal f of the custoners. That's one.
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The second is you could get the nanme of the
conpany who's calling on behalf of XYZ, or potentially
you coul d go through what | just described as an
adm ni strative nightmare of managi ng each of the nanes
of the client organizations who are calling.

M5. HARRI NGTON:  What about a broader |abel |ike
commercial? This is off the top of my head. For
exanple, inthe -- | think in the -- there's been sone
di scussion in the unsolicited commercial E nail context
of using a broad | abel |ike bulk or conmercial

VWhat woul d the feasibility be for putting a
commercial tag on the call?

MR SEARCY: Well, | think if you do the
technol ogy as was al ready described, and we're now in
think pretend | and because | don't think it actually
exists at this point, but let's go to pretend | and and
say you put conmercial on that. The difficulty would be
how woul d you screen those calls that you want versus

those calls that you don't? You have an existing

relationship with your bank. If that call is placed, it
will say comerci al

MS. HARRI NGTON:  Right.

MR, SEARCY: You might want to talk to them

MS. HARRI NGTON:  Sure.

MR SEARCY: And in that case, that broad | abe
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woul d probably be too broad.

MS. HARRI NGTON:  Chuck?

MR EPPERT: You brought up an interesting
subj ect, how woul d you screen the calls, and before our
time expires, | would like to address a service that's
being offered in Illinois, will be available here
Septenber 1 that does give consuners that ability.

M5. HARRINGTON: Okay. I'mnot sure that nowis
quite the noment. Let ne tell you what we're going to
go. W have got to get on to predictive dialers, what
are called predictive dialers which is a very inportant
issue in this session, so I'mgoing to | ook around the
table. Al the nanme tents just went down.

Ckay. | want to finish -- we're going to have
no nore than five nore mnutes on this Caller IDrelated
stuff. George?

MR ROSE: Well, | was going to say in answer to
t he question about your bank calling or sonebody |ike
that, you could put sales, and certainly | think
everybody woul d understand what sal es neans and
whether -- you're already required to disclose in the
call you make that it's a sales call so I don't know why
if the technol ogy existed you couldn't describe it as
t hat .

M5. HARRI NGTON:  Jason?
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MR, CATLETT: In response to Chuck's assertion
that the phone compani es offer conpanies the opportunity
to withhold their calling party nunbers, | wonder if
anyone at this table knows of tel emarketing conpani es
that deliberately withhold the tel ephone nunbers even
t hough they could transmt it, and secondly, if there
was anyone who woul d object to a prohibition against
tel emarketing conpani es withholding their --

M5. HARRINGION: Intentionally w thhol di ng
rather than --

MR. CATLETT: Yes.

M5. HARRI NGTON:  -- because of technical
i ncapacity?

MR. CATLETT: Right. R ght.

M5. HARRI NGTON:  First, does anyone know of
tel emarketing conpanies intentionally -- that have the
capacity to deliver this information intentionally
wi thholding it? Does anyone have any evidence of that?
Al right.

The second question: Wuld anyone fromthe
tel emarketing side object to a prohibition on
i ntentional w thholding of information where it's
technically feasible to do -- to provide? Mllory, you
obj ect ?

MR. DUNCAN: Mallory Duncan, National Retail
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Federation. For the reason that was nentioned earlier

a nunber of conpani es who want to provi de good custoner
servi ce woul d be concerned if the nunber that they were
-- was reveal ed was the nunber that a custonmer is going

to call back and get a constant busy signal or get

frustrated by, so that is a concern

M5. HARRI NGTON:  Okay. Noted. Anyone have
anything different? Linda?

M5. GOLDSTEIN: | was just also going to say
fromthe client side, and I don't a definitive answer,
but I think we would have to go back out into the field
and talk to the marketers because sone of the feedback
we did get on this question fromour nmenbers was that
that woul d rai se sone concern for them about using
tel emarketing as a nediumto begin with because their
interface with the client would be a nunber that's not
associated with their brand

And when they're interfacing with a client,
they're trying to strengthen the relationship of this
person is calling on behalf of me, and that kind of
weakens the brand identity in connection with the
custonmer, so it could be a reaction fromthat side.

MS. HARRI NGTON: Ckay. Tin®

MR SEARCY: | concur

M5. HARRI NGTON:  Ti m agr ees.
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MR SEARCY: Yeah

M5. HARRI NGTON:  Does anyone have anyt hi ng
different to say? Linda, you have had your --

M5. GOLDSTEIN: That was really the point |
wanted to nake

M5. HARRI NGTON:  Avonne, you're going to have
the last word on this subject.

M5. SEALS: Just froma | aw enfor cenent
perspective, when we are attenpting to identify targets
it is very difficult to do so. The inability of that
nunber to be displayed or to be known literally hanpers
conpletely our ability to go forwards, and it frustrates
consuners because they are not able to give information
as well.

And while | obviously don't have any answers as
to how to change the technology to enable this
information to be determined, | can tell you that it
sincerely hanpers our efforts to actually enforce the
Tel emarketing Sales Rule, and it's extrenely
frustrating.

I woul d encourage whatever efforts are possible
to be undertaken and to nmake sure we know, even if it is
a general nunber, we can use traditional |aw enforcenent
t echni ques, subpoena power to then go beyond that

general nunber to determine who in fact is responsible,
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or we can perhaps sue whonever is calling as an agent.

So it is inportant to | aw enforcenent that we
have sone identity and that sonme technol ogy be enpl oyed
to give us that potential power.

M5. HARRI NGTON:  Okay. Thank you. We're going
to nove on to so-called predictive dialers. The broad
question is: Has their use increased or the past five
years? |s there anyone at the table who believes that
it hasn't? | nean, | think the question may not be --
okay. Dennis, you believe that it has not?

MR ROSE: Well, I'Il just nake the point.

Smal | businesses can't afford it so we don't have it so
it hasn't increased in our area.

M5. HARRI NGTON: Okay. The question really
opens the discussion, and I"'mgoing to turn to ny
col | eagues for specific questions on this area. Katie?

M5. HARRI NGTON- MCBRI DE: | guess the question
that I have with my perhaps somewhat |imted
under st andi ng from just having perused journal articles
and so forth on the topic of predictive dialers. It
appears that there's a practical inportance that
i ndustry enpl oys these because it saves tine and creates
ef ficiency.

I guess ny question would be: |If you can use

the technology in a way perhaps that accommodates a
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certain efficiency but takes away fromthe negative
experience of consunmers who get hang-up calls -- so is
there a way the technol ogy can be used where the

hang- ups di sappear but you're still getting the benefit
of automated dialing, and you're not havi ng sonebody
pushing buttons all day in addition to talking to people
al |l day?

I didn't intend for that to be a show stopper

M5. HARRI NGTON:  Who woul d |i ke to say anything
about predictive dialers? Wll, there we go. Tim you
had -- use your m crophone, please, so that everyone can
listen over the Internet.

MR. SEARCY: The answer to question number 2 is
no, but if we are going to say sonethi ng about
predictive dialers, ny cooment would be you cannot turn
a dialer to zero and gain any efficiency. It can't be
done.

MR H LE What do you nmean when you say turn it
to zero, Tin®

MR SEARCY: The reference that she made to the
efficiency gained by using a predictive dialers, about
the algorithmthat allows us to make slightly nore calls
than there are lines that we're contacting, and the
reason being is that there is a fair anmount of people

who aren't home or who through Caller |ID have chosen not
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to be called at that time or make a choice not to pick
up the phone at that tine.

So what practitioners, prudent practitioners do
is to set the nunber as |ow as possible for the nunber
of calls. They use a dynam c algorithm which neans
that it continues to take information in and nmake
changes so that it's calling as few extra nunbers as
possi bl e, and you can't set it to zero which neans no
extra calls and gain any efficiency.

And each organi zati on uses the al gorithm
differently to try to figure out based on the size of
the list, the target market they're contacting, the tinme
of day that they're contacting. They use the algorithm
to gain efficiencies so that they can get nore cal
mnutes in a given hour and operate their business
economni cal | y.

MR. ANDERSON:  You could still gain something by
having -- even if you had to wait, and |I'm not
advocating this position obviously, but even if you had
to wait until the person previously hung up and coul d
only make one call at a tine, you gain sonething, but
you just wouldn't gain much, right? You would gain over
it comng up on the screen, the person sitting there and
punchi ng the buttons?

MR, SEARCY: Your gains would not justify or
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warrant the expense for the machine to do it.

MR. ANDERSON: Ckay.

MS. HARRI NGTON:  Bob?

MR BULMASH: Bob Bul mash, Private G tizen
I ncorporated. Regarding the abandonnment rate issue,
think it's central to the entire issue of predictive
dialers. Right nowthe Direct Marketing Association is
advocating guideline with a 5 to 0 percent abandonnent
rate, which they perhaps feel is conservative, and
understand they' re considering dropping that high side
from5 percent to 2 and a half percent.

But we're not tal king Pavlovian dogs. W're
tal ki ng about human beings in their homes, feeding their
children, eating dinner, listening to a phone ring,
responding to the bell and going to it with a reasonabl e
likelihood -- it's substantially higher than 5 percent,
with a reasonable |ikelihood that when they reach the
phone, they'll hear nothing. Nobody will be there.

Is it a stalker? Let me give you an anecdote,
if I my. | assisted one woman in M |waukee, Wsconsin
who received over a years period 400 abandoned
tel emarketing calls nmade by a predictive dialer. She
had to quit her job to watch her children. She put an
alarm systemin her hone. The tel ephone conpanies kept

saying, Well, there's nothing we can do, it's just
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t el emar ket i ng.

Sonmehow she found out about Private Citizen
She came to us. | instructed her howto put a trap on
her line through the phone conpany, how to do the police
nunber, how to through the Freedom of |nformation Act
find out who it is that was calling.

When we found out who it was that was calling,
we contacted the organi zation, and she got quite a
si zeabl e settl enment because indeed, an abandoned
tel emarketing call nade by a predictive dialer is a
viol ati on of federal |aw

Under the FCC regul ations you nust provide an
address or a phone nunmber when you nake a tel ephone -- a
call to a residence for the purpose of intending the
sal e or purchase of a product or service. It's not that
you have to talk to them |If you nake the call, which
is a demand for dial tone and dialing the nunber, if you
make the call, you nust provide address or phone
nunber .

Abandoned calls don't. Abandoned calls are a
violation of federal |aw, the Tel ephone Consurmer
Protection Act of 1991, but beyond the aspect of the
statutory violation, we have a violation of sinple human
decency when we have these megalithic organizations

calling us, grabbing us fromwhat we're doing in the
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sanctity of our final sanctuary, knowing that a certain
percentage of those calls will w nd up doi ng not hing
nmore than di sturbing and perhaps frightening those
peopl e called to the phone when they hear nothing on the
ot her end.

W' re tal king about elderly. W' re talKking
about infirmpeople. There are lists out there of
peopl e in wheelchairs that are used for tel emarketing
purposes. We're tal king about people who have
substantial effort to go through to get to the phone,
and with an industry that's willing to use equi pnment
which intentionally will hang-up on certain percentage
of that, | think it's an obscenity for the United States
to put up withit.

I"'ma little wired on this issue.

M5. HARRI NGTON:  Thank you, Bob. Yes. | was
going to say there's the decaff tank and the tank with
caffeine. Decaff for you for the rest of the day.

Vell, as we nove on the |list of people with
their tents up, let me ask a non-controversial question
and that is: Wy doesn't this practice also violate the
Tel emarketing Sales Rule as it's presently witten? The
Tel emarketing Sal es Rule al so requires pronpt disclosure
of the identity of the caller and the purpose of the

call, and it prohibits the intentional causing of a
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phone to ring in an abusive and harassi ng way, nore or
I ess, |I'm paraphrasing the existing rule.

But is there anyone who -- as we nove around |
woul d invite conment on that question, that is, does the
Tel emarketing Sales Rule -- would the Tel emarketing
Sales Rule need to be altered to prohibit that practice
or does it already prohibit it?

CGeorge? You don't have to answer that
question. I'mjust tossing it out in addition to. You
can say whatever you want.

MR ROSE: Well, I'mnot going to speak to the
legality. I just would Iike to second the concern. [|'m
CGeorge Rose with the National Association of Consuner
Agency Adm nistrators.

During the last two or three years, we've
conduct ed numerous sem nars along with AARP in
Mont gonery County for senior citizens, and the single
bi ggest conplaint in all of those seminars wthout fai
has been what Jason refers to as dead ringers, senior
citizens who go and answer the phone, there's nobody
there. They either think they' re being stal ked or they
think that they have a relative that's ill and they may
think they tried to call them and they actually place
calls to energency personnel saying, Can you go check on

my sister or ny aunt or uncle because of the fact that
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there's nobody there on the line.

So that's all | want to say about it, but if
there's one single conplaint that |'ve heard about
tel emarketing practices, it's this predictive dialers
and the dead ringers.

M5. HARRI NGTON:  Thank you. Keith, question?

MR. ANDERSON: Yes. Tim | was wondering, |
doubt that you can answer this question now. Maybe
you' Il have to send it in for the record later, but I
woul d be curious to know sort of what the trade-off is
bet ween the nunber of calls that a caller can handl e say
in an hour and the probability of getting dead ones?

MR SEARCY: | don't feel qualified to talk to
an econom st about the economi cs of our business. Wat
| would say --

MR. ANDERSON: It's a technical question. It's
not an economni cs question

MR SEARCY: Well, that's the way you interpret
it. | interpret it as an econom cs questions because
for our business, the nunbers mean noney.

MR. ANDERSON:  Sure.

MR, SEARCY: So when you | ook at what's the
trade-off, it's time, how much tinme in a given hour, and
that tine of course trickles down through the rest of the

behavi ors and what goes on and how we make npney in our
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busi ness.

I can get back to you with sone ideas on what
t he exchange is, but we use as a netric the cal
m nutes, the contact mnutes in a given hour, and the
difference is pretty substantial. In ny own persona
practical experience, it's 30 to 40 percent shift.

MR ANDERSON: O going fromwhat to what in
terms of drop rates?

MR, SEARCY: 40 or 45 minutes of being able to
talk to fol ks on the phone to maybe 30 or |ess.

MR. ANDERSON: If you go all the way to zero?

MR, SEARCY: Sure.

MR. ANDERSON: | mnean, there obviously are
continuumin there. You can drop an occasi onal but not
drop 5 percent, and that would affect you to sone extent
but not as nmuch?

MR. SEARCY: Every business has a different
size -- as | said, there are three or four factors that
control the value of the algorithm tine of day, type of
busi ness, dial up list, denographics, all that, and so
can only speak to the conponent that | know, and in that
I would say yes

M5. HARRI NGTON:  Jason?

MR, CATLETT: Thanks. Tim | have a question

here. From what | understood you have what's
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effectively a knob or a dial up where you can set the
percentage of dead ringers; is that correct?

MR SEARCY: There is a way to control the
al gorithm

MR CATLETT: I'msorry. So this is a knob that
you set according to your own econom cs, and you said
the trade-off is tine, the time of your operators.

MR, SEARCY: Efficiency tinme, yes.

MR CATLETT: And on the other side,
we have the tinme of the people that get up to the
t el ephone and answer it, and there's nobody there. Now,
you don't pay for them do you?

MR SEARCY: | think that's a rhetorical
questi on.

MR, CATLETT: So ny point is that you're
operating on a trade-off here in which you don't pay for
the other side, so perhaps the economically rational way
to fix this would be to have sone cost on the other side
so that there is a paynent for abandoned calls.

And given that these abandoned calls or dead
ringers are probably illegal under the Tel ephone
Consurer Protection Act, and we have a $500 fine for
violative calls, my suggestion would be this: Wen the
predictive dialer makes a call that it's able to -- it

abandons, it sinply plays a nmessage saying, This cal
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was made by XYZ Conpany in violation of the Tel ephone
Consuner Protection Act, press one to give us your nane
and address so we can send you your $500 check

M5. HARRI NGTON:  Wel |, that sol ves that issue.
No. | think that's a very interesting proposal

MR. ANDERSON: It woul d obviously, Jason
vi ol ate anot her provision of the TCPA that says you
can't play a recorded nessage.

MR, CATLETT: R ght, so you make it a thousand.

M5. HARRINGTON: That's a two for. Yeah

MR, CATLETT: You actually add triple damages
because it was intentional, so $6,000 but it's a

nunber. It would get in the incentive.
MB. HARRI NGTON:  Susan
M5. GRANT: Jason, | love that idea. |'m not

sure whether this is prohibited by the rule or not, but
I do think that it would be helpful for this to be
clarified in the rule, and I woul d suggest that the
central question should be whether the efficiency --
whether it's appropriate for the efficiency that
tel emarketers gain through using these devices when that
gain is at the expense of consuner's peace of m nd.
Consuner's peace of mnd is sonething that the
original |aw sought to address, and | do think that

that's an appropriate thing to have on that side of the
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scal e versus the use of these devices.

In ny view, when you bal ance those two things, |
t hi nk you have to come out in favor of the consuner, and
it may be appropriate to rule that these devices
shoul dn't be used, period.

M5. HARRI NGTON:  Karen, do you have a question?

M5. LEONARD: Yes, | do. | actually was
wondering, | would like very much to hear fromthe DVA
on this issue since you've actually cone out with a
recommendati on for your menbers of a zero percent
abandonnent rate or maybe slightly higher, and I'm sure
that econom cs played a great part in the decision to
make that recommendation. | would |ike to hear about
how you cane to that concl usion.

M5. HARRI NGTON:  Okay. Jerry, do you want to
answer Karen's question? W'Ill get to all the rest of
you.

MR CERASALE: Sure, Jerry Cerasale fromthe
Direct Marketing Association. M. Bulmash was correct
that the guidelines of the DVA say that we shoul d keep
t he abandonment rate as close to zero as possible, and
in no case should it exceed 5 percent of answered calls
per day in any canpaign.

The gui deline also goes on to tal k about the

fact that you should -- to prevent an abandoned call to
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anyone where if you're in a marketing canpai gn and
you' ve cal l ed a nunber and abandoned it twice in a
mont h, you can't call them again unless you have a
dedi cated person to respond to the call to try and --
guess to try to neet the harassnent type.

So our rule | ooks at both the abandonnment rate
and al so | ooki ng at specific nunbers that have been in
fact abandoned and put a nunber there.

W don't have it at zero because of the
econon cs, because of the significant cost. | nean, we
virtually would drive the cost of tel emarketing very,
very high, but we think that in response to that an
abandonnent rate above 5 percent is just -- fromour
viewis just not -- couldn't stand muster from our
ethical viewin |ooking at custoner service as well.

W are in fact -- M. Bulnash again is correct,
we are in fact reviewing that. Wen we put out the
gui deline, we said we would go back and review with the
t hought of reducing the 5 percent nunber, and we are in
the m ddl e of that discussion right now at the DVA

M5. HARRI NGTON:  Thank you. Jeff?

MR. KRAMER  Thank you. Jeff Kraner, AARP
W' ve done a nunber of surveys and research on
tel emarketing fraud. This is not one we've done any

research on, but | can speak anecdotally from vol unteers
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I"ve talked to and our fraud fighters out in the field
that this is obviously a very big issue, and five years
ago, | nean there's no question it's larger than it was
five years ago.

And | think it's tinme that the rules start to
address this, and | think one of the problens is, and |
think Susan nentioned this, a lot of our nenbers are
frightened. They don't know who's on the phone and then
-- which is obviously a very big concern. What we're
also finding out, and this is sonething you want to | ook
at when you do your nodels | guess, is that people are
becom ng angry now.

It's becom ng, Forget it, I'mnot going to pick
up the phone. If they look at their Caller ID, which a
ot of themare being forced to get now because of that,
and they see sonething where the caller is unknown or
sonet hing, they're just not picking up the phone
anynore. Certainly if they start to get repeated calls,
abandoned calls, they're not picking up the phone.

So you got people who are upset, who are
worried, and then on the other side you get people who
are angry who are certainly not going to be your
custoners down the road so it's probably sonething to
consi der. Thank you.

MS. HARRI NGTON:  Mallory?
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MR DUNCAN: oviously | did not speak with our
menbers before attenpting to answer the question that
you put out at the beginning as to whether this is
violative of the existing telemarketing fraud rul es.

To sone extent, and this | think follows on with
what Jerry was saying, the nost |ikely avenue is the
area of harassnent. |If you have a relatively high
nunber, | think you can realistically, just say a 10
percent abandonnment rate, and you realistically can
expect that one out of every hundred or ten tinmes ten
people will be contacted twi ce, and you have to nake a
judgrment call as to whether two calls like that
constitutes harassnent of an individual.

You have a much | ower abandonnment rate say of 1
percent then the likelihood of soneone being contacted
twice is 1 in 10,000. That's probably not the kind of
a nunber that you want to nake a | aw enforcenent
judgnment on and say there was intention to harass when
you have a | ow probability of multiple contacts |ike
t hat .

So to sone extent | think that the DVMA has taken
the right direction by noving towards a nunber that
reduces that |evel of harassnment and then puts a second
layer on it as well.

M5. HARRI NGTON:  Thank you, Mallory. Allen,
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guestion?

MR HLE Mllory, the nunbers that you just
gave, are they just off the top of your head?

MR DUNCAN: It's just mathemati cal
calculations. 10 percent is one in ten times tenis 1
in a hundred. 1 percent times 100 tinmes 100 is 10, 000.

The ot her question, of course, was raised
earlier and that is whether or not there m ght be sone
ot her mechani sm for exanple a recording, and as was
poi nted out that would be would a violation of the
TCPA.

Per haps one of the things that m ght cone out of
this conference is should we go back to the Hll as to
whether the Hill thinks that because of this situation
they want to reconsider the prohibition on recordings at
t he begi nning of a call

MS. HARRI NGTON:  Bob?

MR BULMASH: Bob Bul mash, Private G tizen
I ncorporated. You had asked why the TSR Tel emarketing
Sales Rule, or if the TSR does address the issue of
predictive dialers. | believe it does. The rule
i nposes calling restrictions. The rule prohibits
tel emarketers fromcalling consumers repeatedly or
continuously with the intent to annoy, abuse or harass

any person at the called nunber.
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The key word is intent. Their notive is not to
annoy. Their notive is to generate revenue. Their
intent is to generate revenue by telemarketing in a
fashion which is noisone, which is abusive. Know ng
that you're going to wind up calling people and hangi ng
up on them those people that are hung up on by the
predictive dialer, the telemarketing entity making the
call knows that that person and they intend that that
person be annoyed so that indeed they can nake the calls
they have to nake in order to get the efficiency they
want .

Two other issues | wanted to nention. The cost
shifting issue, this ties inwith Caller ID. Predictive
dialers use T-1 lines, trunk lines. They don't transmt
Caller ID. People are indeed changing their life-style
as far as their use of the tel ecomunications equi prment
in their hone as far as the phone. They're not
answering it. They're letting their answering nmachi nes
pick it up if they have one

Peopl e who make calls to residents commonly
can't get through because comonly people screen their
calls. This is changing the value of our entire
t el ephone system and it's increasing as far as -- in ny
experience, the calls that 1'mgetting from consuners,

the rate of hang-up calls is skyrocketing in the | ast
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two, three years, but not only is it an abusive
practice, not only is it the m streatnment of our
humanity, but it's also a dimnishment of this very
val uabl e network we have, the tel ephone network.

W' ve got organizations |like Aneritech which are
of fering services, and | understand that Verizon will be
offering a simlar service, that will attenpt to screen
out predictive dialer calls with a technology that's
going to cost an additional $5 a nmonth on top of the
cost of Caller ID.

Now, Caller ID people get that in order to try
and determne who is a predictive dialer caller, and
then we have Anmeritech in this case attenpting to sel
an additional service in order to get rid of the
predictive dialer calls that don't transmt Caller ID
and then we have in this case specifically Aneritech
sel ling phone nunbers and predictive dialers to the
tel emarketing industry.

So we have an arns deal er rel ationship between
the tel econmuni cations industry and the residences that
they serve, and the net result, the end result is going
to be a di m nishnent of the way we handl e our tel ephones
in our hones, and | don't think when Al exander Bell said
Wat son, Cone here, | want you, it wasn't a tel emarketing

i ssue.
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W want to be able to use our phone. This is,
if you will, how we contact our extended famlies. W
don't live in Dodge City. The doctor isn't next door
anynore. They're 20 miles anay. W have to be able to
use our telephone facilities with confidence, and we're
not able to nowwith the tel emarketing industry this
abusi ve, sociopathic, if | may, technol ogy.

M5. HARRI NGTON:  Jason?

MR CATLETT: Thanks. | would Iike
to address these nunbers that have been brought up on
the rights of below 5 percent, for exanmple, and if you
do the math, you can see that only one in 10,000 so it
gets two or nore or three harassing calls. The
probability of me killing a pedestrian as | drive back
hone is probably less than 1 in 10,000, but it's stil
illegal.

The fact that | don't do it very often is not
really relevant here. It is illegal, and for the DVA to
say don't set it at nore than 5 percent is tantanount to
saying, Obey the law at | east 95 percent of the tine,
whi ch | guess nost of us do.

I have a question. |Is there anybody here who
woul d argue that dead ringers or abandoned calls are not
illegal under the Tel ephone Consuner Protection Act?

would like to hear the legal basis for that.
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Second proposal --

M5. HARRI NGTON:  Wul d anyone |ike to make that
argunent, that they are |egal under the TCPA?

MR DUNCAN: | think that the question asked was
does it constitute harassnent?

M5. HARRINGTON:  Well, actually. No Jason is
aski ng about -- actually, you know what? W' ve got 20
mnutes left in this section, so I'mnot going to have a
di scussion of the TCPA and its legality. W'Il note the
questi on.

MR. CATLETT: Al right. Could
sinply throw out a challenge to the representatives
here to put down a detailed | egal argunent as to why
they think dead ringers are not illegal under the TCPA

And | have a second suggestion that the
conpani es that use predictive dialers should be required
to report to the FTC or a suitable agency the nunber of
abandoned calls that they nake, and that the FTC shoul d
decide a suitable levy of fines for these conpanies
according to the nunber of abandoned calls that they
make.

M5. HARRI NGTON:  Avonne?

M5. SEALS: | wanted to address your issue with
respect to whether it is illegal under the TSR and get

back to a point that M. Bul mash was making. | was just
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perusing the TSR, and it appears to the extent that
predictive dialers would be covered, it probably would
be covered under that particul ar provision

However, assuming that we would find it to be
causing a telephone to ring with an intent, the
difficulty for law enforcenent authorities is the intent
element. ['msure that the tel emarketing side here
woul d di sagree with your suggestion as to what their
actual intent is.

That's what | then would have to deal with in
terms of trying to fashion a conplaint in court and
prove the case in court. The framework for consumer
fraud statutes in the states generally is that we don't
have the comon |law fraud type of element with intention
to prove. W sinply have to show that the particul ar
act occurred and there was a pattern of practice, for
i nstance, to commt the fraud or the particul ar act.

So if the Conmission were to reconsider whether
this particular area was covered under the act, | would
recommend that they look at this issue of intent because
that would certainly frustrate our efforts in terns of
actually proving the elenment of intent.

M5. HARRI NGTON:  Thank you, Avonne. W' re going
to nove to a different area here. Katie, do you have a

question?

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



© 0 N O O A W N PP

N NN N NNRRRRR R B R B R
g B W NP O © 0N O 0 M W DN RF O

70

M5. HARRI NGTON- MCBRI DE:  Yes. As you can see
fromthe agenda, we were certainly interested in the
issues of Caller ID and predictive dialers. 1In addition
to that, we're interested to know what's on the horizon
and for those of you who are working, using
tel emarketing and for those of you who track this, we
t hought it woul d be a good opportunity to speak with you
about what technol ogi es have emerged to drive the
marketing effort in the last five years and if any of
t hese m ght necessitate changes in the TSR

For example, in the field of database marketing
and data mning, what is being done, as an exanple, and
what practices are currently in place and what changes
do you foresee in these marketing practices com ng down
the pike? 1In particular, obviously the fol ks who
represent the industry may be well qualified to answer
this one.

To pick on Tim He | ooked chagrined. | guess
he woul d be a good pick

MR. SEARCY: No, not at all. Actually the too
box has becone rather robust in being able to do target
marketing which I think is the question as it was
originally posed in the witings, and because it's
robust, what we wind up doing as an industry is using

that information to actually target better who we're
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going to contact which neans |ess calls.

Peopl e do not do broadcast tel emarketing for the
nmost part anynore. |It's too expensive. You have to
identify those custoners who are nost |likely to purchase
and focus on them because that's the only way to make
that medi um that channel cost effective.

The tools that are out now are pretty anmazi ng.

I mean, the amount of nodeling that can be done and the
anmount of information that you can use that is publicly
accessi bl e, that does not invade privacy, that is just
about your own custoner file.

MR HLE Gve us an exanple.

MR SEARCY: | don't want to be too technical
but let's say Uah soneone who's been a custoner for you
for three years, a good exanple would be a custoner of
Verizon's, who has one cellul ar phone, and you know t hey
have one cel lul ar spoken that's with Verizon, and you
al so know that they are a two party househol d because
they have a phone line and a teenager phone line. They
have two lines to their hone.

In a sinple exanple, the likelihood that they
m ght need a second cel |l ul ar phone woul d be hi gher than
soneone that you know only has one phone and has been a
custoner with you for 15 years.

So you woul d take that information and say, |
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don't want to call the second person | just identified,
but I do want to call the first person | identified and
gi ve them access as a preferred custonmer to a superior
cellular plan because | want to cenent that relationship
with themand carry it further through some royalty
based on multiple purchases fromny firm

Does that answer your question, Allen?

MR. HLE Yes.

MR SEARCY: | don't know if | answered Katie's
questi on.

MS. HARRI NGTON-MCBRIDE: | think that's
certainly a good start, and that's been our
understanding fromreading the literature is that there
has been -- obviously conputers have driven the work
force all around, and so your ability to do this.

You said it allows for nore refinenent, but what
we're also hearing, and I can't cite specific nunbers,
but certainly the anecdotal evidence and nunbers that |
have seen quoted if not verified, suggests that the
nunber of telenmarketing calls has actually gone up, so
I"mtrying to figure out what the correlation is.

If you' re doing nore refined marketing and
you' re doi ng | ess broadcasti ng, why woul d that
necessarily translate into an increase in calls?

MR SEARCY: Well, the nunber of industries that
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have di scovered the value of the channel. The industry
didn't start off with 30 sectors picking up the phone
and starting to dial. 1t actually started off with very
few sectors, and as those individuals who found it to be
ef fective noved into marketing positions in other
sectors, they took that know edge with them

And t hat know edge expertise has spread to the
point that |ike broadcast or direct mail or other
channel s and avenues of comunication, it's becone
sonething that's noteworthy and effective when it is
cost effective, and so nore industries, nore
applications are being discovered, but each application
as necessitated by the target marketing efforts, are
smaller, so you're doing nore things with smaller
gr oups.

MS. HARRI NGTON- MCBRI DE: Ckay. Linda?

M5. GOLDSTEIN.  Kind of a reinforcenent of that
point, but there are changes outside the industry itself
that are inpacting the increase in the use of
telemarketing, and it's a little bit of a chicken and
egg, but the ability to do nore sophisticated dat abase
anal ysis nmakes targeted tel emarketing a nore attractive
mar keting vehicle for nore industries and conpanies that
maybe five, ten years ago were not interested in

pursuing tel emarketing as a mediumare now finding it
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nore efficient and nore cost effective as have ot her
changes in other areas in which -- of traditiona
adverti si ng.

I mean, the changes in the network comnposition
and the effectiveness of network advertising or
br oadcast advertising with so nany nore options
avai |l abl e at the broadcast |evel has |ed nany conpanies
to explore alternative nmedia to reach consuners, and
when you conbine that with the ability to m ne databases
in as sophisticated way as you can today, that's just
naturally resulted in an increase in the use of the
medi um but not necessarily an increase in the nunber of
calls to an individual consuner.

MS. HARRI NGTON MCBRI DE: Jason?

M5. HARRI NGTON- MCBRI DE:  Katie, | would like to
address your excellent question of why doesn't better
targeting information result in a | ower amount of
solicitations? This is an expectation nost peopl e have,
and i f you understand direct marketing math, in fact
exactly the opposite is true.

By providing better information about targets,
the total nunber of solicitations has increased because
t he economics of making any given solicitation is
i nproved t hrough the better infornmation

Now, still 98 percent of people don't respond to
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the solicitation, but if you can raise the nunber that
do from1l percent to 2 percent, then that makes it
economi cal to run a particul ar campaign on a particul ar
segnment .

So in general better targeting information
results in a larger nunber of total calls and a | arger
nunber of unwanted calls or solicitations through
what ever nmeans it is.

Now, to go on to your question about the
dat abase marketing information avail able, the
i nformati on has becone quite spectacul ar about estinates
of when people are likely to answer the tel ephone, what
kind of solicitation -- pitches are nost likely to be
beneficial, what kind of practices the consunmers had
usi ng 800 nunbers.

For example, we can | ook at Axium s catal ogs for
an exanple of this. That's resulted in tel enarketers
having a really intrusive amount of information at their
fingertips when they make calls.

Let me give you an exanple froman Email that a
coll ege student sent to me. He had done a stint as a
tel emarketing agent as many col | ege students do, and he
said he had never really thought about these profiles,
about it until one day his dad came -- his dad' s

t el ephone nunber cane up and his dad answered, and he

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



© 0 N O O A W N PP

N NN N NNRRRRR R B R B R
g B W NP O © 0N O 0 M W DN RF O

76

was | ooking here at his screen at dad's incone and ot her
i nformati on about his dad.

He said, Is this really right. | think it's --
we shoul d really question why these tel emarketers have
so much information about people and ask whether it's
appropriate for the people who are called to have access
to that information.

I woul d suggest in keeping with a ot of privacy
| aw that the person being solicited and the target of
this be given an access right to the information that
the tel emarketer has about them

M5. HARRI NGTON- MCBRIDE:  All right. Susan?

M5. CGRANT: | would like to nention sone ot her
ways that technol ogy is changing tel emarketing, and one
of the biggest changes is the Internet. You have
consuners responding to Emails or information that they
see on web sites or other places on the net by tel ephone
either directly or indirectly.

And in our witten comments, we noted the
problenms with Internet dialer prograns where consuners
see service advertised on the net, downl oad the program
to avail thenselves of the services wthout realizing
that they're naking a foreign phone call

Whet her this should be addressed in the 900
Nunmber Rul e or whether it should be addressed in the TSR
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is amtter for the FTC to decide, but it's certainly an
i ssue that needs to be addressed sonehow.

M5. HARRI NGTON- MCBRI DE:  (kay. Seeing no tents
up -- I'msorry, Tim There you are

MR SEARCY: It's like no tents up

M5. HARRI NGTON MCBRI DE: We're going to call on
you one way or anot her.

MR, SEARCY: Thank you. | wanted to respond to
Jason's point. Every incident that is cited has to be
anecdotal, but | would say that the preponderance of
phone calls that are made on behalf or by tel emarketing
peopl e, data is not available to them The
sophi sticated nodel s that we you described earlier
i nvol ving selection and target marketing, that
information is populated in a screen, someone is talking
has only this: their nane.

Al'l the dynami cs behind howis the offer
structured, what is that person qualified for, the
person that's receiving the call. That information
popul ates on the screen. It is extrenely rare
extrenely rare that information such as incone popul ates
t he screen.

Anything that's of that nature has been done in
a back room It's been done in a computer programor a

conput er nodel and generates information inside the
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conputer for scripting purposes, so although that's --
it's an anecdote, | would want this body to feel that
that is typical behavior because it's not.

MR. ANDERSON: When you use the word popul at es
the screen, this means appears on the screen.

MR SEARCY: Correct.

MR HLE So the person who's making the call,
who's handling the pitch isn't the person that has

access to this information; it's sonebody else in the

oper at i on.
MR SEARCY: Correct, and it's not done on a
i ndi vidual record by record basis. 1t's done en nasse.

You have a great deal of processing that goes through,
and the pitch is made fromthat.
M5. HARRI NGTON:  When woul d the situation that

Jason descri bed occur in your experience?

MS. HARRI NGTON- MCBRI DE: Let ne ask, is it not a

known practice for physical cards to be sold to
tel emarketers, tel emarketing sal es agenci es of the nane,
nunber and other information on it for smaller

oper ati ons?

MR SEARCY: | don't know. |'ve not seen it.
M5. HARRI NGTON- MCBRI DE: Anybody?
MR SEARCY: | have not seen cards sold that

way. They always conme in electronic files.
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M5. HARRI NGTON:  Dennis, you're a smaller
operation. Do you do that? Do you know about this?

MR MCGARRY: We buy nane lists, and we define
the name lists of someone in our particular case that
owns a hone, who has a househol d i ncone over $30, 000,
and that's the two criteria that we have, but we don't
know what anybody makes.

We just have a list that they earn that or above
and own a home, so how they compute the data, these nane
list conpanies, |I'msure they gather it froma variety
of census data or so forth, but | have no idea

MR ANDERSON: But all you're getting is the
results of the screen

MR MCGARRY: Al I'mgetting is the nane --
just get the name of the person and the phone nunber,
but you can go and | ook on the conputer of property
taxes at every -- on ny web site, ny cousin or ny
nephew, excuse ne, in Florida, he could pop up on the
federal level that the city provides on ny property
taxes and the value of nmy hone, so it's public know edge
right there without ever having any of this, we don't
ever use that.

M5. HARRI NGTON:  When woul d the situation that
Jason described occur? You' ve said, Tim that that

woul d not be a typical or frequent occurrence, but when
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woul d that happen? Under what circunstance would -- as
you say woul d the screen be popul ated with that kind of
rich information.

MR SEARCY: | can't imagine one. |'m assuning
that Jason has a specific anecdote. | don't know of
menbers who do that. | don't know of applications
because financial information -- the treatnment of
information is relatively sacred on the part of
tel emarketers for one good reason, that we don't want to
create a privacy concern

So ranges of incone, i.e., over 30,000 and under
a billion, excludes M. Gates, but that m ght be a range
that you would get but the actual |ast year your W2
read, | don't know of a single application where that
shows up

MR, CATLETT: So would anybody have an objection
to the proposal that no personal information other than
nane and address be available to the tel emarketing
representati ve except as authorized by the consuner?

MR DUNCAN: We would -- if I may, we would have
an objection to that, because you're putting unnecessary
constraints. For exanple, if | go to Sears and |'ve
purchased a nunber of products over the |ast few years,
and | purchased a service contract on themor an

extended warranty plan. |If the time comes up for
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renewal , their representative will want to know what
products it is |I've purchased and which ones they want
to extend the plan on.

That's personal information about itens in ny
househol d, and yet a bl anket prohibition I think would
be very counterproductive.

MR CATLETT: Well, ny proposal was
certainly a requirenent to ask the consent in the way
that Bell Atlantic operators say, May | have the
information to access your records. Wuld you accept a
requirement to ask the consent before the tel emarketer
| ooks at that information?

MR DUNCAN: | think the practical effect of
that is you would get nore tel emarketing calls rather
than fewer, but let's work this out with ny
hypothetical. |If the warranties were expiring, and |
had to call each individual and ask, | would like to
sell you an extended warranty, may | have consent to
| ook at your file to see what is expiring on your file
before | can talk to you about it and you turn ne down,
then that's a call for no purpose whereas if they know
up front which itens you have, the transaction could be
conpleted in one call rather than repeated calls trying
to obtain consent to determ ne whether | can go into

your file.
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MS. HARRI NGTON MCBRI DE: IF 1 may, Mallory, ny
understanding fromwhat Timwas saying is that it's not
that that isn't available to the tel emarketi ng concern
It's sinmply not popped up on the screen for the
i ndi vidual representative making a call so that it would
drive a script that may say, for example, It appears
that your washer is about to go out from under warranty.

And if | understand Jason's concerns, it's that
it -- even if the information exists and drives
marketing, that it not exist on the screen of the
i ndi vidual tel emarketing representative.

M5. HARRI NGTON- MCBRI DE: Yes, unl ess the consent
is given.

MR. DUNCAN: Right. But the very fact that the
script says, Your washer is about to go out from
warranty neans that personal information has already
been reveal ed, and | hear his suggestion as asking for
consent even to put that little bit of persona
i nformati on on the screen

M5. HARRI NGTON-MCBRIDE: I n this case, you have
an existing business relationship presumably.

MR. DUNCAN: Presunmably, yeah

M5. HARRI NGTON- MCBRI DE:  So my concern is nore
with the unsolicited call where there's no business

rel ati onshi p.
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M5. HARRINGTON: O where the information is
acquired froma third-party rather than being the
busi ness's own sales record driven or other
information. M chael?

MR. PASHBY: There are many provisions --

M5. HARRI NGTON: M crophone, pl ease?

MR. PASHBY: W are tal king here about
tel emarketing, but information is available to al
mar keti ng whether it's through the mail or over the
phone. Information which is -- there is plenty of
i nformati on which is public information. Information
that is not public has provisions already on the rel ease
of that information to narketers.

And we're talking as if there are no saf eguards
at all. There are plenty of safeguards.

MR CATLETT: Well, there have been nany cases
such as M ke Hatch's suit against a | arge group which
sold a great deal of information about custoners
i ncl udi ng banki ng account bal ances, and my proposal was
sinply to have the general prohibition against the
tel emarketer, the agent at |east having this information
on the screen absent an explicit consent. Wuld anyone
object to that?

(Chorus of yeses.)

M5. HARRINGTON: Al right. Well, obviously
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t hese technical issues are of great interest to us, and
to the extent that you have not been able to make a
conment, we are up agai nst our time deadline, and you
hopefully can -- if you have information that you woul d
like to submt for the record, we would be happy to
reviewit.

And on these issues it would al so i nform our
study of the practice of tel emarketing generally which
we are concurrently conducting, so please do send in
informati on that addresses this topic.

W will take a break now. W' re breaking unti
11 o' clock, and we will reconvene pronptly at that
time.

(A brief recess was taken.)

M5. HARRINGTON: W are now noving in to the
11: 00 to 12: 30 segnent of the norning, and if there's
anyone out there -- if there are any FTC peopl e standing
out there, could you round folks up and get themin here

for us?

I guess | have not been sufficiently stern. In
a conpl ete departure fromordinary practice, | have not
t hreatened -- Voni, could you round people up? Voni

could you tell folks that we're beginning now? Ckay.
Thank you.

| definitely amgoing to have to resort to old
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practice here and threaten that if people do not
promptly cone to the table, they will not be called on
for the whol e next session, so consider yourself
war ned.

W're not going to inpose that sanction fromthe
11: 00 to 12: 30 session, but consider yourself warned if
you're |l ate again you won't get called on, but, Chuck
now that you're here late, 1'"'mgoing to call on you

MR EPPERT: kay. Good. There's always an
exception.

M5. HARRI NGTON:  Here cones Jason. He's late,
he's late, he's late.

Bef ore we nmove on to nmarketing tools and
techni ques, we wanted to take one mnute to |l et Chuck
shanel essly pronote the new Verizon product that is
about to becone available in this market area, but that
Ameritech has been providing for awhile out in Illinois,
and that is relevant to the discussion

Chuck, do you want to tell us about this?

MR, EPPERT: Yes, thank you, Eileen. And
Verizon will be calling this Call Intercept Service, and
it will be available to custoners who subscribe to
Caller ID. Basically if you get a call that for any
reason does not have the tel ephone nunber identity of

the calling party, whether that calling period exercised
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privacy as | described earlier or it's using a T-1 line
and therefore the information is not sent, for whatever
reason, you do not get the tel ephone nunber, the cal
will be nmomentarily placed on hold.

The calling party will be told that the nunber
you're calling has Call Intercept and does not accept
calls fromunidentified nunbers. To record your nane,
press pound key. If that party chooses to record their
nanme, then let's assunme |I'mthe custoner now with Cal
Intercept. M phone will ring in a distinctive pattern
so that | knowit's this service calling ne.

My Caller IDwll sinply say Call Intercept, and
"Il have the choice. | can listen to this nane, and
then | can either connect it, answer the call. | can
informthemthat 1'mnot available at this tine, that I
don't accept tel ephone solicitations or have that cal
go to ny voice mail. So very quickly that's the
servi ce.

Tariff has been approved in New Jersey. W
expect to have it approved and available in the
Washi ngton nmetropolitan area Septenber 1. | know that
the approved rate in New Jersey is $5. | can only
assune then that it will be in that range in other
states but certainly |leave that up to state comm ssions

to deci de
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But it gives the consunmer a great deal of choice
and control regarding these anonynous calls. Qurs is a
little bit different than Areritech's. Bob was
explaining that to nme a little bit earlier, but they' ve
had the service out for some time | believe.

M5. HARRI NGTON: Thank you, Chuck. One other
detail before we nove into this discussion about pre
acqui red account information, and that is that the
col l ection of comments received thus far in this rule
review is now avail able out at the registration desk
There were sone requests to have access to the conments
today. They are in a notebook. There are notebooks out
at the registration desk if anyone cares to peruse
t hem

Al right. Let's junp right in to the next
segnment. W are very interested in |earning nore about
the extent of the use of pre acquired account
i nformati on, and what we nean by that is the practice of
havi ng already in hand when the call is placed to the
consunmer or when the consuner calls in to soneone, not
t he conpany that they' ve done business with before,
their account information, credit card nunbers or
checki ng account nunbers or other paynent rel ated
i nf ormati on.

So to what extent -- we certainly know that this
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is a practice here at the FTC. W're interested in
knowi ng about the extent of this practice.

Shoul d we assune fromthe silence that everyone
is doing it, that this is widely -- that this is a very
common practice? That's the inference |'mprepared to
draw fromthe silence. Jerry? Jerry wants to break the
si |l ence.

MR. CERASALE: Jerry Cerasale, DVA. First, |
think the practice is going to go through sone
significant changes with the effective date of G aham
Leach Bliley with the notifications, and | think the
notification has to go out by July 1, 2001, even though
the law s effective on Novenber 13, 2000, and that has
sone significant requirements to the credit card issuers
on make sure there's notice and a choice to opt out on
sendi ng any account information out.

So | think that there will be a change in this
practice comng within the next year so we al ready have
sone effective federal |aw com ng out, and | know t hat
the states are in fact -- a significant nunber of states
are | ooki ng at changi ng sone of their own financi al
servi ces | aws because G aham Leach Bliley, they do not
preenpt any efforts so there will be further |ega
changes.

CGeneral ly speaking, Eileen did cut this to
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soneone wi th whom you do not have a preexisting business
rel ati onship. The nost prevalent practice is where you
al ready have a relationship with soneone. Using the
exanpl e that Mllory used on Sears and a warranty
calling up and woul d you like this extended warranty,
more than likely you purchased the appliance with a
credit card and that credit card is nmore than likely
still on account.

W see that often with the -- especially now on
the Internet with going to certain of travel places and
so forth. You've already registered your credit card
account nunber, and it's billed -- it's billed that
way.

Many times the -- we see in using this
information it's nore like a joint marketing agreenent
type operati on where a custoner, a bank -- I'Il use the

bank as an exanple but it's not limted to banks. A

bank will go with a -- nake a joint marketing agreenent
with an organi zation trying to sell, for exanple,
i nsurance on credit cards, and we'll provide the nanes

of the credit card hol ders of the bank

And this conpany with whomthere is a joint
mar keti ng agreenent will make phone calls to those
credit card holders, those custoners of the banks, and

will offer thema service which would be their Jerry
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Cerasal e i nsurance service, and they will have the
ability to, if | called Mallory and he said yes, | don't
have to ask Mallory for the account nunber, | already
have the ability to charge the account.

MR HLE |Is that being made clear to the
consuner, that the account nunber is already in hand?

MR CERASALE: The account nunber in hand? The
situation is that they' re calling bank card custoners
and they ask, Can | bill your account, is the way the
scripts are, and that's pretty nmuch all that's said from
nmy under st andi ng.

M5. HARRI NGTON MCBRI DE: Can you tell ne again,
perhaps sort of a naive question but just in thinking
about this as a non industry expert, what woul d be the
benefit to having not just a list of names of people who
woul d |i kely buy your service, which | can grasp that,
but al so the account information which presumably in a
sort of traditional offer acceptance scenario would be
provi de by the person who's accepted the offer? Wat
addi tional benefit is gained by providing the account
information along with --

MR CERASALE: Less tinme on the phone is the
maj or benefit.

M5. HARRI NGTON MCBRI DE: kay. | see now lots

of cards up. Wy don't we start with Susan
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M5. GRANT: The National Consuners League is
really concerned about what we see as the grow ng use of
pre acquired account information, and it's not only
credit card accounts. |It's bank accounts. This pops up
in conplaints that we recei ve about buyer's clubs, about
credit card |l oss protection plans and certain other
tel emarketing fraud categories.

And | think the potential for abuse is very high
especially given the fact that because the mnarketer
al ready has the consumer paynment information, the
consuner does not have to affirmatively provide it, and
I think NAAGin its comments pointed out very vividly
how peopl e may not understand that they are, in fact,
agreeing to purchase anything, and this is something
that may be nore clearly triggered in their mnd if
they're actually giving their account information

But when they're not, especially if the offer is
conbi ned with sonme sort of trial period, it nay be very
confusing for consuners, and they may not realize that
in fact they're going to be charged at sone point,
whet her right away or at sone |ater point.

MS. HARRI NGTON- MCBRI DE:  El i ssa?

M5. MYERS: As a consuner, | appreciate
conpani es using efficiencies that ultimately hold down

my costs and save nme tine. |'ve becone personally quite
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a fan of PriceLine.COM not to pitch a conpany that
actually is not yet a nenber of ERA and should be. But
I found that | have substantial savings on ny grocery
bill, and every Saturday before | go to the grocery
store | hit PriceLine. | put in my grocery order, and
appreciate the fact that I don't have to go find ny
purse, find ny credit card nunber, reenter it into the
system | appreciate the fact that they're storing it.

And | feel the same way in all of ny
transactions. The less tine that it takes me to
conplete a transaction the better | feel

However, ERA guidelines are very clear that
there has to be full disclosure that the credit card
information is on file, that the seller that you're
transacting with, whether it's on phone or online, has
your credit card information, and you have the
opportunity to know that your card is going to be
hit, and if it's going to be hit on a renewal,
you have the opportunity, you're told -- explicitly told
that your card -- if you don't, for exanple, decline a
new trial offer in a club, that your card is going to be
hit at some point.

The guidelines also -- the ERA guidelines have
also called for an attenpt to reinforce the nessage

period, so that in the case of a buyer's club where
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you're offered a free trial period, typically it's said
that you have 30 days. | nyself joined one of those
clubs, and | received the packet with the nunber that I
could call to get off of the club 35 days after the
period and not -- so ny free trial period had expired,
and the card was hit before | even got the kit to call

And t he ERA gui delines address that and believe
that the trial period ought to consummate at the point
when the consumer has the opportunity to cancel

M5. HARRI NGTON MCBRI DE: Al right. M chael?

MR PASHBY: | just very briefly want to say
that all of these -- all the things we're discussing
here are really covered by many of the rules that we' ve
al ready discussed in the disclosures. W are -- the
tel emarketers are supposed to disclose. W do disclose,
and there is very little difference in this fromfive
years ago for what we should be doing now W are
disclosing, and | think that is sufficient.

V5. HARRI NGTON MCBRI DE: So in the instance
where, for exanple, it's not a magazine seller wth whom
an individual has a preexisting relationship but, for
exanpl e, the consunmer maybe nmakes an inbound call to
soneone el se and then is offered an additional service
of a magazi ne subscri ption.

MR. PASHBY: Right.

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



© 0 N O O A W N PP

N NN N NNRRRRR R B R B R
g B W NP O © 0N O 0 M W DN RF O

94

M5. HARRI NGTON MCBRI DE: Your understandi ng or
your representation is that there is a disclosure by the
person the inbound call went to initially that there's
going to be information transferred over to the new
seller or how does it work?

MR. PASHBY: There are exanples where in the
process the person who was up selling did not disclose
that it was anot her conpany that was going to be
charging the card. The reason | believe that that was
not di scl osed was because the conpanies involved felt
that their relationship with that consunmer woul d be
j eopardi zed when it got charged to the bill

It's much nore inportant obviously that it nust
be di scl osed that the person does understand who is
going to be hitting the credit card bill?

MR HLE Do you think that the TSR currently
has enough requirements to cover the situation, that it
already requires this kind of disclosure?

MR PASHBY: Yes, we do.

V5. HARRI NGTON MCBRI DE: And as for the -- |
shoul d make an announcenent first. | see that Nancy
Mat son representing Verizon is also here taking Chuck
Eppert's place at the table for the tinme being.

I have a follow up question. You' ve noted that

the di scl osure of the separate identity of seller nunber
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2 is probably taking place nowor it's at least in sone
i nstance taking pl ace.

What about the disclosure of this account
i nformati on being in the hands of seller nunmber 2
wi thout the caller having to provide it, is that
di scl osure al so bei ng nmade?

MR PASHBY: | think that disclosure is being
made by the consuner being told, Your account wll be
char ged.

M5. HARRI NGTON- MCBRIDE: Is that the typical
| anguage your account --

MR PASHBY: Correct.

MS. HARRI NGTON- MCBRI DE:  Li nda?

M5. GOLDSTEIN:  Yes. | would like to try to
address sone of your concerns and maybe give you a
little bit of an overview as well, and I think we have
to start by saying that to some extent, this has been an
evolving industry practice. It has its roots.

One of the specific questions you asked is
whet her the use of cross selling or up selling has
i ncreased, and we kind of moved from account information
into the broader issue, and they really do fl ow
t oget her.

It has certainly increased froma cost

perspective. It has becone alnobst a critical elenment to
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marketers to be able to maximze the potential of being

able to sell product while you have the custonmer on the

phone, and as ot her nethods of custonmer acquisition have
i ncreased, the ability to be nore efficient with the use
of a tel ephone has certainly led to an increase in this

practice.

| also think it's fair to say that as with many
burgeoni ng practices, there has been an evolution as the
i ndustry has becone nore aware of sonme of the concerns
t hat have been expressed both by the Federal Trade
Conmi ssion and by various State Attorneys General and
various consuner groups that have spoken on the subject.

So that while in its early stages there may have
been di sclosures that certainly reasonabl e m nds could
di sagree as to their adequacy, | think today the
i ndustry is noving nmuch nore to the area of
under st andi ng what the critical disclosures are and how
the critical disclosures need to be nade.

It's also inmportant when you bring in the issue
of preexisting account information, you really need to
di stingui sh between what occurs during the course of an
i nbound call and what occurs during the course of an
out bound cal |, because on an inbound call which is the
| ast exanpl e you gave, you asked the question, Wuld you

di scl ose that seller 2 has the account information
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Seller 2 doesn't have the account infornmation
The first sale is made, and the credit card nunber is
captured, and then a disclosure is nade to the consuner
that there's an offer for a second product, and if you'd
like that product, the third-party who's offering that
product in effect will bill your account, and then the
terms of that billing are disclosed as well.

So in that sense you don't have a situation of
seller 2 working with pre acquired account information
The key would be in the script to ensure that disclosure
was made to the consuner that it is a third-party that
will be billing the account, not the initial party when
t hey call ed.

M5. HARRI NGTON- MCBRI DE: And t hat woul d cover
the instance, if | continue to use this |I guess
| anguage, seller 1 is offering the services of seller 2
or products and goods and services of seller 2, but
they're actually making a disclosure that the billing
will take place, but they're continuing the call and
maki ng the sal e thensel ves, not transferring the call

M5. GOLDSTEIN In effect the sales
representative tel ephone is acting on behalf of seller 1
and seller 2, and therein lies the efficiency that
rather than having to have a call cone in to two

t el ephone sal es representatives, in effect that
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representative is first acting as an agent, if you will,
for seller nunber 1 and selling that product.

And t hen whet her the consumer accepts or
declines, an offer may be nade for the consuner to be
of fered product two, and disclosure is made. At that
point the credit card nunber isn't recaptured, but the
di sclosure is made to the consuner that seller nunber 2
will bill their credit card, and the terns and
conditions and the costs are discl osed.

Just noving to sort of your third question,
which I guess is the critical question, we believe that
the current provisions of the Tel emarketing Sal es Rul e
are adequate to deal with this practice. The
Tel emarketing Sal es Rul e al ready requires disclosure of
all of the material terns and conditions of the offer,
the identity of the seller, the total cost, and those
are all of the elements that have come in to play in
t hese marketing prograns that you would want to be
di scl ose.

I would volunteer to you that | think we can
represent, and sone of ny coll eagues at the table m ght
share in this, that the industry or those that have
engaged in these prograns have certainly become nore
aware of sonme of the concerns and areas in which

di scl osure and the types of disclosures that seemto be
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nmost inportant, and we would certainly be willing to
continue to work with the Comm ssi on perhaps towards
sone additional self regulatory guidelines specifically
addressed to this issue.

But | don't think it really requires or warrants
any particular nodification of the rule because the
basic principles that you're looking to articulate are
already contained in the rule itself.

MR HLE Do you think that failure to disclose
that the second seller has the account information is a
violation of the rule? Is it a material termthat needs
to be discl osed?

M5. GOLDSTEIN: Allen, because there are ongoi ng
i nvestigations, | can't answer that question as you've
asked it because it could be a trick question.

MR HLE I'msorry, it wasn't intended to be.

M5. GOLDSTEIN.  No, no. | know that, but I
woul d prefer not to answer that directly but to say that
I think the better way to approach this issue would be
in the formof sone additional self regulatory
gui delines. The ERA guidelines nade a start in that
direction. | know that the industry would be quite
interested in working with the Conm ssion and fl eshing
out perhaps on a nore item zed basis the particul ar

di scl osures that you think are appropriate.
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But again in essence, and | think the fact that
the Comm ssion has already instituted sone enforcenent
actions in this area is indicative of the fact that the
current rules are certainly sufficient to give you the
enf orcenent power you need, and if there's additiona
gui dance that you feel would be appropriate for the
i ndustry, perhaps we do it by way of self regulatory
gui del i nes

M5. HARRI NGTON-MCBRIDE:  If we could hear from
Jason now.

MR. CATLETT: Thank you, Katie. | would like to
cone back to your opening question which was preval ent
is this practice and how extensive is it. | think we
have sonme experience here froma case in June 1999
alluded to early where Attorney General of M chigan
M ke Hatch, sued U. S. Bank, and Hatch issued a press
rel ease that detailed the extent of the information

I"I'l just read a few Name, address, tel ephone
nunbers, primary, secondary custoner agenda, nedica
status, honeowner status, occupation, checki ng account
nunber, credit card nunber, Social Security nunber,
birth date, open account date, average account bal ance,
account frequency information, credit limt, credit
i nsurance status, year to date financial charges,

aut omat ed transactions, authorized credit card, type and
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brand nunber of credit card, cash advance anounts,
behavi or score, bankruptcy score, date of |ast paynent,
anmount of |ast paynment, date of |ast payment and

st at ement bal ance.

I will give the court reporter a copy of this
for her benefit.

M5. HARRI NGTON- MCBRIDE: |I'minpressed that you
were able to hang in for the first 25 seconds. That's
good.

MR CATLETT: A statenent issued.

MR HLE Is that all, Jason?

MR, CATLETT: That's all Hatch objected to. In
a statenent the CEO of U.S. Bank Corp., Jack G unhauffer
(phonetic) said that this kind of transaction was: "An
i ndustry wide practice,” so | think we have it fromthe
horse's nmouth there that this is conmmon.

Now, Jerry Cerasale has pointed out that since
that time Graham Leach Blil ey has been enacted, but
G aham Leach Bliley doesn't prohibit in any way the
transm ssion of this information. It merely requires
di scl osure and an opt out, and | think disclosure is not
sufficient here.

Susan pointed out the fact that consuners
sonetimes get confused about whether they've been

ordered and certainly sales people tend to err on the
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side of a yes in interpreting that confusion or sone
have what's in the |long distance industry called

sl amm ng where the sal esperson sinply asserts that the
has taken place, that the customer ordered it when it
didn't.

In fact this practice of giving the account
information greatly facilitates that kind of abuse, and
I think it really should be stopped.

MS. HARRI NGTON- MCBRIDE: Al right. Jeff?

MR. KRAMER  Thank you. Qur nenbers believe in
efficiency too. In fact, they have other things to do
besi des stay on the phone with people. 1In fact, one of
themis to get on the Internet and to | ook at
PriceLine.COM but that's an affirmative action they're
taking, to put that information in there. They know
it's in their account, and they're doing that.

On the other hand, it's a nore defensive node
when you' re on the phone with sonmeone who tells you that
you're a nmenber of a certain gas -- you have a certain
gas credit card and you've been chosen to belong to the
buyi ng club and do all this kind of stuff.

And | know that the disclosures may be there,
but I think a lot of the issue, and I know we'll talk
about this nore tonmorrow, is the timng of the

di scl osures and exactly when they're given to people so
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they understand that this is a free trial offer. Yet
when you get it, you' re actually starting the
subscription, and the free trial is just an additiona
month you're getting on the subscription you' ve already
agreed to whi ch people don't understand.

So | think there are still sone questions with
how di scl osures are bei ng nade.

M5. HARRI NGTON- MCBRIDE:  All right. Elissa?

M5. MYERS: Actually, Jeff, we agree with you so
I think everything you said makes sense. One point that
hasn't been made that | thought was worth nmaking is
consuners do have additional recourse in the case -- in
the instance where their credit card is charged, and
they're not -- they didn't nmean -- they m sunderstood
that that was what was going to happen, and that is in
the form of a charge back

And charge backs inherently have significantly
financi al consequences for the seller both in the terns
of per incident charges that the credit card conpanies
i npose which can be significant, and nore seriously in
the formof a renoval of the nerchant credit card
account in the case of a very high incidence of charge
backs, so a small point to be made.

MS. HARRI NGTON- MCBRIDE: Al right. Bob?

MR. BULMASH  The phrase "we'll charge your
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account” is certainly a nice phrase, but to the average
fellow, Joe six pack who receives a call of this nature,
it doesn't really nean as much as, What's your credit
card and expiration date.

There's a certainty to that. There's no rea
certainty to "we'll charge your account” because these
guys don't have ny account nunber. 1'll say whatever
want to them Furthernmore, what if the baby-sitter
answers the phone. Furthernmore, what if sonebody
m sinterpreted or mstranscribed ny phone nunber and

used sonebody el se's phone nunber and that was the phone

nunber that was dial ed and soneone who gets the call, Is
this -- we want to sell you sonething, and the guy says,
Sure, yeah, 1'lIl take it knowing it's not himthat's

asked to buy.

So the safety -- balance the safety against the
efficiency. A credit card is another 35 seconds. |If
you' ve got the sale, you nade the profit, take the tine,
protect the consuner.

M5. HARRI NGTON- MCBRI DE:  Actually if Jason reads
the credit card nunmber it's only another 1.2 seconds.

Avonne?

M5. SEALS: | think there's really sone question
here with respect to outbound calls nade by

tel emarketers with whom a consuner does not have a
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busi ness relationship. | nmean, that's really where we
see the problens, and the problemthere is that it's
taken control conpletely away fromthe consunmer to
traditionally give themthe neans by which that consuner
wi Il be charged for a product or service.

W see it problematic because | don't really
believe that the TSR as it currently stands deals with
that kind of situation. It appears to nme that there's a
presunption that a consuner woul d gi ve paynent
i nf ormati on.

For instance, in Rule 310(A) (1), before a
consuner pays for goods or services offered, there are
sone di scl osures which have to be nade. Before a
consuner pays presunes that a consuner will then give
the neans by which they will be paid, so | don't think
the situations for unknown tel emarketers and out bound
call s who have this information, however it was
acquired, is actually covered.

W have filed cases in Illinois specifically
i nvol ving outbound calls to offer web site hosting
mai nt enance and desi gn services where a free trial offer
was involved, and the bottomline of that story is that
consuners were charged before the end of the free tria
period for the services. They were charged via their

t el ephone accounts w t hout know edge of -- the conpanies
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sonetinmes clainmng not to ever have even received a
call.

That's certainly problematic, and they m ght
have actually been put on an automatic renewal for the
service w thout having known that they were going to be
charged, so we do see problens, and | just don't think
that we can say the rule as it currently stands
addresses that.

M5. HARRI NGTON- MCBRI DE:  Can anyone perhaps in
address this, are there higher rates of charge backs
where pre acquired account information is used?

M5. MYERS: | don't know the answer to that
question. W would be happy to poll our nenbers on the
questi on.

M5. GOLDSTEIN.  Sane here, we would as well

M5. HARRI NGTON:  Wul d you poll your nenbers and
put something in the record?

MS. MYERS: Yes.

MS. HARRI NGTON- MCBRI DE:  Susan?

M5. CGRANT: In addition to unauthorized or not
clearly authorized credit card charges, charges may al so
be made by deducting noney from consumer's bank accounts
t hrough debit card nunmbers or just their savings or
checki ng account nunber, and while consuners do have

good charge back dispute rights for credit card charges,
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they do not have the same rights when the paynment is
made i n anot her way.

And it's a real up hill battle for consuners to
try to convince the bank to give that nmoney back, and
woul d say that anecdotally in the calls that we receive
fromconsuners, they're not successful. In arguing that
t hey never authorized that noney to be w t hdrawn,
there's no way of their proving it, and of course it's
further conplicated by the fact that the seller already
had t he nunber.

And | think that while one could argue that in
general this is an unfair and deceptive practice that
| aw enf orcenent agencies can take enforcenent action on
the thing that we need to focus on is keeping this from
happening to begin with, trying to prevent this abuse to
begin with, and so | think the solution to that has to
be better disclosure and verification that the consuner
has actually agreed to nmake the transacti on and
understands all of the ternms of it.

M5. HARRI NGTON- MCBRI DE:  Ckay. | think we had
noted earlier that there's a certain fluidity not only
i ntrasession but intersession, so we're going to touch
on sone of these topics. It will be a bit recursive,
perhaps we'll doubl e back, but we had talked a little

bit about the phenonena of cross and up selling in the
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context of this conversation about pre acquired account
information, and it seens that the answer we've gotten
so far is that it is a nore prevalent practice

Wul d anyone di sagree with that, that cross
selling and up selling are on the decline, not the
i ncrease? Gkay. Again, the inference is taken that
silence -- consent there.

In the instance of a transaction where a
consuner is, | don't know whether |I'musing the
term nol ogy correctly, cross sold or up sold a product
or service, but there's actually a transfer of the cal
to a second seller, soit's not the instance that Linda
had tal ked about where it's the marketing on behal f of
two organi zations bei ng done by a single tel emarketing
sal es representative, where there's actually a transfer
to anot her representative of another conpany, does that
start the clock running again?

Is it handled as though it's a brand new cal
and all disclosures are renmade, or is there a
presunption that the disclosures made in the first cal
are adequate fromthe industry perspective? Elissa?

M5. MYERS: |I'msure that it works in many ways,
but I think the nost prevalent instance is that actually
the call is being -- you' ve got a third-party caller, a

tel emarketing, tel eservices conpany, teleservices
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conpany that has an operator that is receiving the first
call, and the conpany that they' re passing the call off
tois typically the operator sitting virtually next to
themin the room so you're still on the call with the
sane tel eservi ces operator

M5. HARRI NGTON- MCBRI DE:  But fromthe consuner's
perspective, if it's a separate seller -- evenif it's
the sanme third-party service bureau doing the calling,
if it's a separate seller, are the new di scl osures nmade
of who the sellers is and that kind of thing?

M5. MYERS: CQur guidelines require that the
second sel |l er be discl osed.

MS. HARRI NGTON- MCBRI DE: Ti n?

MR. SEARCY: At the point of call transfer
again in a practical application, rapport has to be
reestablished. Part of the rapport portion of the cal
is resetting the clock as you described it, what are we
doi ng, what are we offering, what are the terns,
conditions and verification

So in a sense for the -- not just for the val ue
of the call but also because it builds credibility in
the person's mind that you're talking to at the point of
transfer, in addition to guidelines, nost firnms do it
because it nakes sense, not even just because it's the

right thing to do but al so because it's the best thing
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to do.

M5. HARRI NGTON:  When you recounted what is
i ncl uded, you didn't include, Wo we are.

MR. SEARCY: Forgive ne.

M5. HARRI NGTON:  |' m curi ous.

MR, SEARCY: You would have to say who we are,
again as part of the rapport building, unless you have
two peopl e who sound exactly the same. Wen | say |'m
going to transfer the call, I'mgoing to transfer the
call to soneone who has an exciting offer for you about
X.

When that person talks to the consumer, they
start to -- they start by introducing thensel ves very
typically. Good, | have noddi ng col | eagues.

M5. MYERS: And, in fact, it alnost serves as an
early warning systemfor the consuner that you are being
passed on to a second agent. The sane operator could --
al though it mght not be efficient but the same operator
coul d make the second offer, but by passing themon to a
second agent at the conpany, it's alnmpst |ike sending up
a flag, now we're tal ki ng about sonething el se here.
It's a different deal, and as you so el oquently said,
the di sclosures continue to be nade.

And | did want to say that it seens to ne that

every time | walk into McDonal d's and order a hanburger
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the agent at the counter asks me if | want sone fries,
and | think the notion of up selling has -- although
it's nore prevalent in the tel emarketing arena now, it's
bei ng used for efficiency, it's certainly not a new
notion in Anerican marketing.

M5. HARRI NGTON- MCBRIDE:  All right. Avonne? 1Is
your card up because you -- you've just left it up?

M5. SEALS: | just left it up

M5. HARRI NGTON- MCBRIDE: O do you have
sonething el se to say? kay.

VWhat about transactions where the billing nethod
is not one that you would traditionally expect, it's one
of the sort of energing nmethods, you are billed on your
tel ephone bill for exanple for this second transaction
To what extent is that kind of non traditional billing
bei ng done?

I"'msorry, I'msort of junping ahead to
sonething this afternoon, but it's related, and |I'm
wondering in those instances where the disclosure is
not, W'll bill it to this account but where there's
either an affirmative decision that it will be charged
to some non traditional place or that that's the back up
position, so if your credit card fails, then we wll
bill it to your nortgage. To what extent is that

practice preval ent? Linda?
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M5. GOLDSTEIN:  Speaking for our nenbership, I'm
not aware of it being prevalent at all anynore, and
particularly on the tel ephone side. Since the LECS
adopted their guidelines a year and a half ago that
basically prohibit billing for non tel ecomunication
services on a tel ephone bill, that practice has
virtual |y di sappeared.

Most of the up sell activity that we have seen
has all been in the nature of credit card billing.

MS. HARRI NGTON- MCBRI DE:  Ckay.

M5. HARRI NGTON: Does this nmean that this is
sonething that we are not going to see fromthe sort of
mai nstream of conpani es that engage in tel emarketing
activity. TinP

MR. SEARCY: Billing nechanismis al nost al ways
based on an affinity relationship, so in the case that
you cited of the tel ephone conmpany has to have
established a relationship with a marker. A utility has
to establish a relationship with a marketer. Due to the
regul atory nature of those businesses or those types of
busi nesses and t he anount of oversight, the
LECS as an exanple a year and a half adopted gui delines
that woul d make it virtually inmpossible to do the kind
of affinity marketing we were descri bi ng.

Uility industry seens to be followng a very

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



© 0 N O O A W N PP

N NN N NNRRRRR R B R B R
g B W NP O © 0N O 0 M W DN RF O

113

simlar pattern, so the likelihood that you're going to
see pervasive billing mechani snms beyond credit card is
pretty nom nal right now.

M5. HARRINGION: | interrupt the programfor
thi s announcenent, and |'mreading it to me exactly as
it has been given to me. | amnot naking this up. The
Nati onal Narrow Cast Network, which is the organization
that is carrying this session out over the Internet,
would i ke to ask the men who are speaking to speak into
t he m crophones. The wonen are doing a fine job.

Si nce you have a proven track record, Susan?

M5. GRANT: In a way what we're seeing now is
with charges to people's financial accounts where it
appears that the seller already has that information
rem nds ne of the tel ephone cramm ng problem and one
reason why that happened was because of the easy
availability of people's tel ephone nunbers so that
whet her or not they agreed to purchase the service, the
seller could represent that they did anyway and put the
charge through on the tel ephone bill.

Cramming has really gone down, and problens with
things like buyer's clubs which fit the scenario |largely
are goi ng up whi ch nmakes nme wonder whet her these vendors
have not found a new way of maki ng unaut horized charges

and debits on consuner's accounts, not through their
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t el ephone bills anynore, but through their financia
account s.

M5. HARRI NGTON- MCBRI DE:  From ny readi ng of the
comments it seens the buyer's clubs would not perhaps be
i ndependently troubling, but it's the comnbination of
it's selling a service and saying, Try it out and if you
like it, then you'll be billed, and if not, you can
cancel

Is that sort of -- is that perception shared,
that it's not the service being sold but the terns of
the contract, if you will, allowing for this free tria
period that is to sone extent driving this confusion?
Susan?

M5. GRANT: If consunmers have actually had a
t el ephone conversation with the vendor, | think that's
correct, but we're receiving a lot of conplaints from
consuners that don't recall ever having a conversation
| don't know whet her the vendors are paid on a
conm ssion basis or whether there's sone other incentive
for representing that the consuner has agreed to
purchase the service when the consuner hasn't, but from
the conplaints that we receive, it appears that there's
sone of that going on

MR HLE | think that's an interesting

question. The fol ks who manage the phones, are they
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paid on an hourly basis typically or are they on
conm ssi on?

MR SEARCY: Well, | would |love to answer that,
but I would also like to get called on too, so I']
answer by saying it depends often on the program (One
of the things, since | need to speak into the
m crophone, that we need to keep in mnd is that the
financial institutions that allow for affinity marketing
have privately or self regulated to a great deal

Two things that are in particular that | think
this group needs to keep in mnd is, one, nost of the
verification or validation of information is
tape-recorded or digitally recorded, and it is done so
with the consuner's know edge, so a consumer understands
that all of the pertinent terns related to the agreenent
that they are maki ng between thensel ves and their
financial institution and the group that is contacting
themis available for review

And nost of the organizations that |I'm aware of
have 100 percent tape verification which nmeans in
addition to taping that, prior to pushing the sell into
processing, they listen to those tapes. They nmake sure
t hey' ve got sonething that nmakes sense. |If it doesn't,
they kick it out, and that is in turn called back again,

and the entire call is tape-recorded to nmake sure that
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we have good, valid sales.

The coment | wanted to rmake before though was
about the Negative Option Rule, which I believe is the
FTC s guideline as well, which would indicate possibly
inside that ruling that it's nore about enforcenent of
the Negative Option Rule, which is what happens when you
say, W would like to do a trial offer for 30 days and
then we will bill your credit card.

The Negative Option Rule | think should
adequately cover that problem and it's really not
inside the TSR purvey to do that. Instead it's inside a
di fferent guidelines.

M5. HARRI NGTON-MCBRIDE: Tim can | just
clarify, you say in your experience 100 percent of calls
are taped and 100 percent are verified?

MR. SEARCY: No, 100 percent of sales calls are
taped, and not the call, the portion in which the
agreenent to purchase goods and services and the terns
for that purchase are tape recorded. | don't have a
client that doesn't insist on it right now

M5. HARRI NGTON- MCBRI DE: Regardl ess of the
met hod of paynent.

MR, SEARCY: Absolutely, absolutely, and it's
nmoving to even nore rapid technology that's positive,

which is digital recording. Mst of ny clients insist
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if they had a conplaint, that w thin one hour we nust
produce a tape. The tape nust be played for them and
failure to do so in nost of ny contracts results in a
fine fromny client, and a steady pattern of that
behavi or would result in term nation of my agreenent
with nmy client.

M5. HARRI NGTON- MCBRI DE:  Ckay. Let ne nake sure
I have the term nol ogy down. Sales call, a call in
whi ch there's an assent to purchase?

MR SEARCY: Correct.

M5. HARRI NGTON- MCBRI DE:  Ckay. And 100 percent
of sales calls are verified.

MR, SEARCY: 100 percent of calls that | am
famliar with, and | can speak for the majority of our
menber ship, it has becone such a comon practice you
just -- you don't even think about it. You
automatically have the | anguage in the script. You
al ready have the tapes set up

MR HLE So after the initial pitch and the
consuner indicates that they're interested in conpleting
the transaction, that's when the taping begi ns?

MR. SEARCY: Yes. W would say, M. Hile, so
don't make any clerical errors on ny part, | would Iike
to tape-record this last portion of this call. | show

that you've agreed to take Time Magazine for 48 nonths
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or 52 weeks or whatever at this rate and we'll be
billing that to your credit card, okay.

And | am abbrevi ati ng because believe nme, the
disclainmers are getting extrenely |ong.

M5. LEONARD: Actually as a follow up to that,
you say the pertinent terns are articulated during this
taped portion of the call. Are all these pertinent
terms -- I'mwondering if you could just sort of clarify
what you nean by that, and also are these pertinent
terms things that have actually been articul ated during
the sales portion of the call, or are they presented to
the consunmer at the tine of verification only?

MR. SEARCY: Again | speak in ny experience, the
confirmation portion which is what we call ed taped

confirmation or digitally recorded confirmation is a

restatenment of the ternms. It is not a presentation. It
is -- that I can think of except for possibly the phone
nunber for customer service of newinformation. It is

sinply validating what has happened during the script in
a concise format that we can use if sonebody calls us
fromsay an Attorney Ceneral's office and says, D d you
make this call and what happened.

W want to be able to play that tape for them so
they can be satisfied that fraud did not occur.

M5. LEONARD: What is a consuner required to do
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in order to indicate assent at that nonment, if you can
gi ve ne an exanpl e?

MR, SEARCY: A clear vocal yes, a clear voca
okay. There are sone that ask -- we ask for sone
val i dati on on sone prograns |ike nother's nai den nane,
| ast four digits of your Social Security nunber,
sonet hi ng that does not invade privacy but that if we
verify it back to you, we woul dn't have had access to it

bef ore.

And to take the foll ow on question that
naturally comes, that is not typically -- | have never
seen it transmitted to the next -- if the call was

transferred, you woul dn't pass along the last four
digits or the nother's nmaiden nane. You woul dn't pass
that along. You would want a separate validation

MS. HARRI NGTON- MCBRI DE:  Li nda?

M5. GOLDSTEIN: | just wanted to add one ot her
comment on the verification, that in addition to that,
it is fairly common industry practice as well on the
side of the tel ephone sales representative for the
instructions on the script that they're reading to
i ndicate that there nust be an affirmative response of
yes so that if the consumer says nothing or they're
silent or it's unclear, that they cannot proceed.

There's usually a bold directive on the script
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so that the sales representative knows not to go forward
as an additional way to back up that that affirmative
consent has been given.

MR. SEARCY: You're absolutely right. The other
part is that that portion of the script is really a
cottage industry for |lawers. They wite that
literally. Every one of those disclainers is witten --
not witten by a narketing person. It's witten by a
| awyer for the protection of their firm and it nust be
read verbatim and that's what you're doi ng when you're
tape verifying.

When you listen to the tape, you're listening
for 100 percent verbatim

MS. HARRI NGTON- MCBRI DE: Mal | ory?

M5. HARRINGTON: | have a question about that.
Do any of you sort of copy test your |awer's scripts?
Seriously.

MS. MYERS: Yes.

M5. HARRI NGTON: Do peopl e understand what this
stuff means, and what do you do to see to it they
understand the work that comes out of your |aw
depart ment s?

M5. HARRI NGTON- MCBRI DE:  Nancy, sure.

M5. MATSON: This is Nancy Matson from Veri zon.

Al'l of our scripts are legally approved before we put
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themin to place, and luckily we've had the sane
attorneys for a very long tinme so they're very famliar
with the tel emarketing environnent, and, yes, we know
that they know what they're tal king about because they
continually cone back to us and question us on things
that they feel is not clear and that we need to clarify
in the scripting before we actually put it into place.

So | think that that is definitely being
covered. The other thing | wanted to agree with Timon
is we do the sanme thing when we tel emarket and tape
verification, and if it's -- we don't require tape
verification, but we do require 100 percent
verification, so if it's not taped, then we require
anot her person within the organization, a verifying
group, to verify that call, so that it's not the same
person that actually took the sale.

We don't necessarily listen to every single
taped verification, but we do keep them on hand, and we
do do audits, and if there's any question that it's not
clear, we call the customer back to make sure.

And al so the custoner is given the option to
back out of that sell on that verification call because
a lot of tinmes people get caught up in that, and when
you start to discuss and reverify the cost and all of

the things you do, the custoner -- if there's any
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hesitation on a custoner's part at that point in tinme we
al |l ow that custoner back out.

We're not, go ahead and try it, go ahead and try
it, no, we just say, okay, fine, that's okay, we'll
cancel the sale and we appreciate your business.

MS. HARRI NGTON-MCBRIDE: Al right. Mllory?

MR DUNCAN: | guess | really wanted to
enphasi ze the point that was just made that there are
two different nethods. Sonetines there will be a second
person pulled in for verification of the call.
Increasing we're seeing with our nenbers that they will
use a recorded consent as was discussed earlier

It has two advantages. One you know that you
have verification. Secondly, for use with regulators
when there's an investigation, you can pull up those
tapes and show.

In response to Eileen's question, |I'mnot sure
whet her that constitutes copy testing because the
regul ators listening to it are also | awers, but at
| east they're nmaking a determ nation at that point that
there was a verification of the call.

Then the third thing and nenbers are just
di scovering this is that many tines custoners will say,

I don't remenber purchasing that, and they're able to

pul | up the tape and actually play the tape back for the
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custoner, and the custoner says, Ch, yes, now | recal
that call, and it kind of confirms the purchase they
made as well.

MS. HARRI NGTON- MCBRI DE:  Geor ge?

MR. ROSE: Yes. Ceorge Rose, Nationa
Associ ation of Consumer Agency Adm nistrators. | think
we can probably all agree that the nunber of the
tel emarketers represented here at the table probably do
have an excellent verification system but | would be
interested in knowing if there's any industry figures on
how many do have such a system and how many don't.

And on a personal anecdote that relates to that
as well as to the previous issue of conpensation that
you asked about, | was recently a victimof a
tel emarketing scamby a legal plan, not Dennis', in
which | received unsolicited a package sayi ng, Vel cone
to XYZ | egal club, which being a lawer | didn't think I
needed it, sonme of ny friends may have thought | m ght

have, should have j oi ned.

But anyway, | inmediately call their 800 nunber,
got a recording said, | never ordered it, don't want it,
don't charge me, forgot about it. In ny June statenent,

a charge appeared fromthis something, not the sane
nane, a different nane, and in nmy July statenent

finally picked it up
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I called this company back and finally got a
person on the line, and they said they would i medi ately
cancel the charges for future reference, but | had to go
to their tel emarketing conpany to get the first two
charges back because their tel emarketing conpany
received the first two charges and that's who | had to
go to get ny noney back from

I called ny credit card conpany, and they
i medi ately agreed to reverse the charges, but | think
it's clear that there's sonme that don't, and there's
al so a nethod of conpensation where if you can get your
money up front, maybe we won't be here by the tine
soneone cones knocki ng at your door

MS. HARRI NGTON- MCBRI DE:  Avonne?

M5. SEALS: Speaking for the states represented
by the National Association of Attorneys Ceneral, we see
problenms with verification. They are indicated in our
comments. Eileen had asked that we not rehash the
comments. However, | did want to pick up one statement
expressly fromthe comments. Pre acquired account
tel emarketers rarely, if ever, directly ask the consuner
for authority to charge his or her account.

That is what we have found. Wen that occurs,
you get confusion. Consuners do not renmenber because

they do not give their actual express consent to have
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their account charged.

The ot her probl emwe have found w th
verification is that the question presumably to be used
to verify has not always been asked by the
tel emarketer. Another problemwe find is that when
t apes have been requested from conpani es who cl ai mthey
have kept tapes, there has been an inability to produce
t hem

So | just want it on the record that |aw
enforcenent authorities, particularly the states, have
found problenms with the so-called verification process,
and it certainly needs to be inproved.

MS. HARRI NGTON- MCBRI DE:  Kei t h?

MR. ANDERSON: | just sort of wanted to build on
what Avonne had said and a couple of the other
comments. The people we have around the peopl e today
are the clean players, and we have to keep in mnd that
we don't have the problemchildren here, and so | don't
know where to go fromthere.

But there are bad actors out there, and they're
not represented at the table, and we all understand
t hat .

MS. HARRI NGTON- MCBRI DE:  Mal | ory.

MR DUNCAN: | think | said at the begi nning

that the rule forns a useful baseline, and there are

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



© 0 N O O A W N PP

N NN N NNRRRRR R B R B R
g B W NP O © 0N O 0 M W DN RF O

126

practices that good conpani es, picking up on what Keith
was saying, that go beyond that. 1In terns of the
negati ve option, one practice that some conpanies are
begi nning to use, they take painful steps to explain how
t he negative option works, but people may or may not
fully understand what's going on. 1've talked with
conpani es who will now send an announcenent, say there's
a renewal two years later, will send announcement 30
days before that renewal to let them know we're going to
be chargi ng your account again.

And typically again on the calls, it isn't just
your account. It's the specific, your Macy's charge
account or your Lord and Tayl or account or something
i ke that.

MS. HARRI NGTON- MCBRI DE:  Li nda?

M5. GOLDSTEIN: Two points | wanted to nake, one
just followi ng up on the point that the bad actors
aren't at the table. That may very well be, but -- and
we all recognize that.

MR. DUNCAN: That's certainly the case.

M5. GOLDSTEIN: But the spirit, the spirit of
this rule always was to nmaintain a balance so that in an
effort to provide enforcenent tools to get after the bad
actors, we don't overregulate the industry to such an
extent that the good players that know how to play by
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the rules are curtailed in their ability to conduct what
woul d otherwi se be legitimte narketing practices.

And | just hope that we can sort of continue
that spirit here, and as |I'm speaking, | forgot ny
second point, so I'll raise ny card agai n when |
remenber it.

MS. HARRI NGTON- MCBRI DE:  Susan?

MS. GOLDSTEIN:  Ch.

M5. GRANT: That's good because | actually
forgot what | was going to say.

M5. HARRINGTON: See, we're all five years
ol der.

V5. HARRI NGTON- MCBRI DE:  But we are good with
the m kes.

M5. GOLDSTEIN:  And the second point which was
-- 1 wanted to nmake is that as we're getting into the
area of negative option and continuous service, | would
propose that that is an issue that is not confined to
the tel emarketing arena. That is a marketing practice
that cuts across many different areas. |It's wdely
utilized in direct mail. It exists on the Internet. It
exi sts via tel emarketing.

And | would propose that if sonme attention were
given to that as a nmarketing practice, it may not be

appropriate to do it within the context of this
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particul ar rul emaki ng because there really shouldn't be
a separate standard for what is in essence a marketing
pr ogram dependent upon whether it's being done via

tel ephone or direct mail or Internet that perhaps that
be addressed at sonme tine as a separate entity and | et
all the players that participate in those marketing
progranms have an opportunity to voice their opinions.

M5. HARRI NGTON- MCBRI DE:  Back to you, Susan.

M5. CGRANT: As usual, Linda and | have different
views of things. Two things: One is that the rule not
only is designed to help the enforcenment agencies, but
al so to prevent abuses fromoccurring in the first
pl ace, and we have to keep that in m nd.

And secondly picking up on what Mallory said, |
think it would be really helpful if in for instance a
trial offer or negative options -- a trial offer
situation consuners had to be notified at the end of the
trial offer period that you are about now to be
char ged.

M5. HARRI NGTON- MCBRIDE: Al right. M chael ?

MR PASHBY: | would like to agree with Linda on
bri ngi ng together another group to discuss negative
option, but also | would like to say that the magazi ne
i ndustry over the past five years has seen a huge change

inits business practices, and many of those changes can

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



© 0 N O O A W N PP

N NN N NNRRRRR R B R B R
g B W NP O © 0N O 0 M W DN RF O

129

create confusion in the mnds of the consumer despite
t he di scl osures that we go through

There has been a very large change in the
magazi ne i ndustry to continuous service, to the negative
option plans. For 125 years the magazi ne industry has
al ways sold a one-year subscription. W have sent out
renewal notices six to nine nonths before the end this
subscription. W have asked for renewal s and we have
then bill ed peopl e when they renewed.

The industry is now noving to a negative option
nmodel continuous service, and consuners, despite
ext ensi ve educati onal canpai gns, can be confused because of the
past history ofthe industry, and | do think that this requires
a conpletely different discussion outside the context of
the TSR

M5. HARRI NGTON- MCBRIDE:  All right. Any other
comments on the topic of pre acquired account
informati on or the practices of cross selling and up
sel l'ing?

Vell, | guess what we will do is break a little
early for lunch which will be a good thing. There are
obviously many fine eateries in Washi ngton, but our own
M. Mng upstairs on the 7th fl oor has apparently bought
such abundant quantities of chicken that it would be a

shame if you were to mss out.
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M5. HARRI NGTON:  Today's special chicken Caesar
sal ad.

M5. HARRI NGTON- MCBRI DE: Pl ease feel free to go
upstairs to grab sone lunch, and we will get started
promptly, pronptly at 1:30.

(Whereupon, at 11:30 p.m, a lunch recess was

t aken.)
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AFTERNCON SESSI ON
(1:30 p.m)

M5. HARRI NGTON- MCBRI DE:  We're going to go ahead
and get started, if everyone will take your seats. It
was much better. W'Il have to tell Eileen when she
returns that we were all in our places with bright shiny
faces and ready to go at 1:30. Well, her absence is
excused of course.

We're going to begin up this afternoon picking
up largely where we left off this nmorning which is a
sonmewhat broader issue than just verification generally
but about the paynent systens process that's in place
now, how that's different than five years ago, and what
inplications that has for the rule and its effectiveness
for consuners

We are now joined at the table by Sarah Andrews,
representing Junkbusters, and by Jane Lariner from NACHA
who will to sonme extent probably be called on
di sproportionately nmuch for this particul ar session
because we would li ke to hear what they have to say
representing the ACH i ndustry.

So |l would like to maybe start with just a very
general discussion which is: |Is there a difference in
the way -- and you in the market -- in the tel emarketing

woul d certainly know this, is there a difference in the
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way consuners are paying for their tel emarketing
transacti ons now versus five years ago?

Any tents up? Are were all dazed by M. Mng's
fabul ous chi cken salad? Mallory?

MR DUNCAN:. There has been because of the shift
i n paynment nechani sns an upsurge in the use of debit
cards, and | think that woul d be the npst pronounced
shift we've seen.

M5. HARRI NGTON- MCBRI DE: Do you have any sort of
statistics, rough statistics that would give us a sense
of what the differences are?

MR. DUNCAN: | don't have themoff the top of ny
head, but there has been a dramatic increase in debit
card usage in the last several years. | could probably
find nunbers for you

M5. HARRI NGTON- MCBRI DE:  That woul d probably be
hel pful to supplenent the record with hard data on
that. Susan?

M5. GRANT: I'mjust looking in our comments for
what we said the percentage was in 1999 because we have
now | ooked at the first six nonths of 2000, and | think
it's gone up. Bear with ne. Let's see. W said that
in 1999 in the telemarketing fraud reported to us by
consuners that 1 percent of the transactions were nade

by debit cards.

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



© 0 N O O A W N PP

N NN N NNRRRRR R B R B R
g B W NP O © 0N O 0 M W DN RF O

133

In the first six nmonths of 2000 it's about 3
percent so far, and I think it's reasonable to assune
that we'll see that percentage go hi gher as nore and
nore people get debit cards. A lot of people' s ATM
cards are being replaced now by debit cards or they have
credit cards that also function as debit cards, and nore
and nore people are getting confortable with using them

So | would think that we can expect that
percentage to rise.

M5. HARRI NGTON- MCBRI DE: | apol ogi ze. | see
that Laura Pol acheck from AARP has al so joined us at the
table. Wel cone.

MS. POLACHECK: Thank you.

MR. ANDERSON: Can | ask a quick question?

MS. HARRI NGTON- MCBRI DE:  Sur e.

MR. ANDERSON: Susan, that's 1 percent of
fraudul ent transactions, not 1 percent of overall
transactions?

M5. GRANT: Yes, | don't have any infornmation
for others.

MS. HARRI NGTON- MCBRI DE:  Jerry?

MR, CERASALE: Jerry Cerasale fromthe Direct
Mar keting Association. In preparing for this, sonme of
our -- asking sonme of our nenbers who use tel emarketing

and sal es or the tel ephone about the changes in payments
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since five years ago, they actually say, Wll, debit
cards are grow ng, but the biggest growth change is the
use of credit cards so that other types of paynent other
than credit card have actually dropped.

Now, debit cards go in the opposite direction
but there's been a -- fromthe perspective of our
menbers there's a significant -- not significantly but
there's a larger usage, |arger penetration of the use of
credit cards than there were five years ago. That woul d
nmean | ess checks, et cetera

M5. LARIMER  Excuse ne, is there a way to
quantify if that is a VISA branded debit card because
the debit cards -- there are no online debit, we can't
do that over the phone, so it's an off line debit, and
that woul d go through the VI SA network, so is that
showi ng up as a credit card transaction to the VI SA
card, or is that showing up their as a debit card
transacti on.

MR. CERASALE: That's a good question. From our
-- just their discussion back was they expected nore
debit cards but that there had in fact been they believe
straight credit card transactions.

And | know fromthat line that in a |ot of cases
you can't tell whether it's a debit or a credit card

when you're the marketer so it's difficult to know t hat
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al so.

MR HLE Jane, when | get to this part of the
transcript and read your question, |I'mnot really going
to understand that. Can you go back and explain a
little bit nore.

M5. LARIMER Right now a lot of times people
say debit card and it is a debit card. It's say your
ATM card that has a VI SA brand on your ATM card which
allows you to over the phone or in person wherever the
VI SA network accepts paynment use what | would call ny
ATM card, mny debit card.

And a lot of times when you read somethi ng over
the phone to a tel emarketer or catal og company or
whoever, they'll ask you what the card is and you say
VI SA and you give themthe nunber. You don't say, |'m
Suntrust or Citibank or anything else, so it would go
under the VISA net as -- actually that transaction is
aut hori zed t hrough the VI SA network, and it goes as an
off line debit, but it's through the VISA network.

So they may not know if that's a VI SA branded --
a credit card transaction or a debit card transaction.

MR. H LE: Thank you

V5. HARRI NGTON- MCBRI DE:  Jane, what protections
are in place when you use a VI SA branded debit card? 1Is

it the same as when you're using your VISA credit card?
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M5. LARIRMER Well, there's a couple different
things, that with a VISA credit card, you have the
cardhol der rules and the issuer rules through VISA and
al so you have Regulation Z which is going to protect you
from unaut hori zed transacti ons, so you have a $50
liability cap there.

If is a debit card, the VISA rul es have come
forward, VISA has conme forward, MasterCard they've cone
forward and have said, they'll limt that to $50 as well
or sonetinmes zero depending on your issuer, but if it's
going into your checking account, it's also going to be
a Regulation E transaction and will be protected under
Regul ation E

And then it gets even nore conplicated if it say
hits your overdraft account and it forwards credit, in
whi ch case Regul ation Z could conme back into place to
take care of the credit transaction

M5. HARRI NGTON- MCBRI DE:  kay. Thanks. Just a
rem nder to everybody to introduce yourself. W have
sone new fol ks at the table and so when you begi n naki ng
your conment if you could just say who you are and who
you represent. It looks like Elissa has a coment.

M5. MYERS: H . Elissa Mers retailer -- the
first woman to forget the mcrophone. Elissa Mers,

el ectronic Retailing Association. | amreally glad to
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learn that today. It was our inpression -- one other
formof electronic paynent that we're beginning to see,
it's still a marginalized incidence, but ny nenbers are
begi nning to accept E checks.

And it seened to us that the definition of the
regul ations for the way that an E check transaction gets
conducted are quite specific and provide for recording
of the transaction, and there are safeguards in place,
and as we discussed earlier, credit transactions have
saf eguards in place, but we've been confused about the
protections available in -- with a debit card that is a
credit card overdraft protection.

M5. LEONARD: Actually if you could clarify a
little nore. It's | think our understanding that in
fact VISA's protection for debit cards are voluntary at
this point; is that right, and that in fact Reg E may or
may not cover debit transactions dependi ng upon the
nature of the transaction fromwhat | understand in
terms of whether it's a recurrent paynent or whether
it's an isolated paynent transaction?

I wasn't clear on that from our other
research.

M5. LARIMER  There are two things in response
to you. Again I'mJane Lariner, do | have to introduce

nmysel f agai n?
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MS. HARRI NGTON- MCBRI DE:  Yes.

M5. LARIMER |'m general counsel w th NACHA
Regul ati on E covers any EFT to a consuner account, and
there's confusion that Regulation E only recurring
paynments, the liability caps, and that's not true. In
fact Regul ation E covers any un -- it covers any EFT to
a consuner's account and unaut horized through an access
device which a debit card would be as well as through a
pre aut horized debit which say an ACH woul d be, so
Regul ati on E woul d cover --

M5. LEONARD: An individual transaction.

M5. LARIMER:  Correct, an individua
transaction. And one of the questions | have back about
E check, where things start getting very confusing is
for me marketing terns when people tal k about E check
because sonetines what they're tal king about actually is
a paper draft, so | would get on the phone with sonebody
and say, This is ny checki ng account nunber and I
aut hori ze you to debit it.

And what you find is until you | ook at your
banki ng statenent, half the tinme you don't know if that
has gone through a check or a paper draft systemor if
it had been actually an ACH and had gone through the
el ectronic network, so when people -- if you could

explain a little bit nore what you nean by E check
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M5. MYERS: | amfar from being an expert on
this, but we did look at -- we did |look into E checking
systens on behal f of menbers of the industry, and what |
found was that there are a nunber of conpani es that use
t he expression E check that provide E checking services
to a merchant and that word exactly as you suggest
covers a multitude of sense, one of whichis a --
repl aces a check in your checkbook kind of a transaction
and one which doesn't.

M5. LARIRMER It's inportant -- maybe from just
the | awer standpoint, it's inmportant to know the
difference for a couple reasons. One, if it's going
t hrough the checki ng account, Reg E protections aren't
going to apply if it's actually a paper draft so the Reg
E protections don't apply and just the regular UCC check
law is going to apply to those transacti ons.

If it is in fact going through ACH we have
pretty conprehensive rules on what few ACHs are all owed
to be initiated over the tel ephone. Right now we're
pretty strict on the custoner, say, already has to have
a witten authorization in their hands which makes it
pretty difficult, and if not that, we're running a pil ot
right now, we can talk about it alittle bit later
whi ch is based upon the Tel emarketing Sales Rule so we

can tal k about that.
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But we know everybody who is doing that, and
we're watching that very carefully, so a lot of times I
t hi nk the marketpl ace gets ahead of what is actually
allowed by the rules, and that's kind of the people we
try to track down.

MS. HARRI NGTON-MCBRIDE: Al right. | think
that in the original -- in the statenment of basis and
purpose for the rule, we reference a figure of 85
percent of all consuner transactions are nade by cash or
check and only 15 percent by credit or debit cards, and
it sounds |ike what we've heard so far, particularly
fromJerry, that that is not necessarily the case
anynore, that there's an increased use of debit cards
and perhaps an increased use of credit cards as well and
sonme nmurky area we're not quite sure what it is, but
it's got a VISA brand logo on it.

What about specifically the use of phone checks
or demand drafts, anybody have any sense of whether that
has gone up or down?

MS. MYERS: Up.

M5. HARRI NGTON- MCBRI DE:  Eli ssa, you're saying
that's gone up?

M5. MYERS: It's still very small, but it's
definitely going up.

M5. HARRI NGTON-MCBRIDE:  It's increased? Wuld
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you be able to point to any statistics or dredge them up
after today.

M5. MYERS: I'Il work at it. 1'Il find out if I
can.

MR HLE Any idea why it's going up?

M5. MYERS: If | were going to say it with a
sense of hunor, lots of consuners have tapped out on
their credit, and it's an alternative form alternative
paynment systemthat can be of use to the consumer

MR H LE When you nentioned E check, what's
the difference between an E check and phone check? When
you said it, | thought you nmeant entering your checking
account nunber on an Internet transaction. |s that what
you' re tal ki ng about ?

M5. MYERS: |t could be on an Internet
transaction, or it could be -- in the way that | used it
I meant it to cover any electronic transaction so
woul d include the tel ephone

MR HLE And the distinction you were draw ng
is where the seller actually generates a paper docunent
based on the consuner's checki ng out nunber.

M5. LARIRMER R ght. Things | guess start
getting confusing. | was specifically speaking at that
time toward phone and not toward Internet, but the

bottomline is the sane. They ask for your checking
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account information which they need to do for an ACH or
for a check, and a lot of tines marketing because they
want to make it easy for the consumer, and consuners
under stand checks, they don't understand el ectronics or
ACH as much, and so even if it's an ACH soneti nes,
they'll say, Wat is your check nunber and rip that out
and put that in your book.

So even though the check never goes through, the
paper draft, the ACH feels nore confortable
theoretically knowing that this a check and so that's
okay with them but they don't know until they go to
| ook at their statenment whether it's cleared through
their systemthrough a paper check or through the ACH

MR ANDERSON: But if | understood you earlier
technically you can't put it through the ACH because you
don't have a witten authorization, right?

M5. LARIMER Well, theoretically what the ACH
allows for right nowis if you have a preexisting
busi ness rel ati onship with sonebody, you can give -- say
if I have done business with Jay Crew before, they could
send ne a catal og which has the witten authorization
| anguage | can read, and then | could call them back up
and enter in a pin nunmber or sone other identifying
nunber that they gave ne.

That is allowed through the ACH now. There is a
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pil ot now for phone calls to begin wthout -- where you
read them the authorization | anguage where it's not
witten and in front of them This is only for --
specifically for nonrecurring paynments because for
recurring paynents, Regulation E they have their

aut hori zation requi rements which we can't circunvent
obviously, so this is just primarily for nonrecurring
paynents.

And that's where you can just call them read
t he aut horization | anguage and then either send themthe
postcard or have taped the conversation

M5. MYERS: And | think that's right. | believe
the reading of the information has to be tape-recorded,
so you have to be able to --

M5. HARRI NGTON- MCBRI DE: Jane, | understand from
your conment, NACHA's comment that the pil ot program
isn't scheduled to end until early this fall but is
there any prelimnary data? | guess part of what you
were | ooking at was sort of custoner acceptance of this,
and do you have anything that you can share with us from
the study thus far?

M5. LARIMER  Yes, the pilot has been extended
until March 15, 2001. W just extended it further
because we are going to go into final rule making to try

to put a rule into place. W have been gathering
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statistics for about a year now | guess on the pilot,
and what we were really looking to see is if

unaut hori zed entries increased as a nunber of total ACH,
and it appears that they really have not.

It depends always on what the |line of business
the people are trying to collect the paynent for
Col l ection agents mght have a little bit higher but
they do traditionally whether it's through a check
paynment because peopl e get pani cked on the phone and
they say, Go ahead and take ny paynent, they don't have
the noney in their account.

So when we kind of |ooked at all of the
statistics, there's a little bit of a -- they're a
little bit higher than a regul ar unaut horized percentage
of ACH, but when you | ooked at the line of business, it
was right inline with the traditional |ine of
busi nesses, what kind of NSF or unauthorized you woul d
have.

The thing that which mght not better to anyone
el se here that did go up are administrative returns
i.e.,, they couldn't find the checki ng account which
meant that the person reading it didn't read the routing
and transit nunber and the checking account number right
or just because it's on a check doesn't nmean it will go

t hrough the ACH properly.
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Sonetimes you need a different nunber to go
t hrough the ACH, so those have increased a little bit
more than we would like themto. That's why we now have
a requirement to check through an account nunber
dat abase to try to make sure that they have the right
nunbers before they even use the paynent system

MS. HARRI NGTON- MCBRI DE: Ckay. TinP

MR, SEARCY: Tim Searcy, ATA. The coment to
Linda and Elissa's conment earlier, although we as a
group have seen some increase in the demand paynent, the
draft nore format that you're discussing, we haven't own
it as a percentage rise above credit card, i.e., there's
a lot nore transactions occurring so we're therefore
seeing it, but we're not seeing activity that shows
di sproportionate growh and share in activity.

MS. HARRI NGTON- MCBRI DE:  Ckay.

M5. LEONARD: | just actually had a question
about the ACH system What if Jay Crew fails to
provide that witten authorization, disclosure, pin
nunber, et cetera, what are the ramfications for Jay
Crew or another entity?

M5. LARIMER  The ramification, through the ACH
network, Jay Crew would be -- is called the merchant or
whoever is originating the paynent. Their fina

institution warrants that this information is
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aut horized, that it's been authorized with the anount,
that 1've said it was okay, that the amount is correct,
that the date the payment is going to hit is correct,
and that financial institution warrants that.

So if | had been given a pin nunber but ny
roommat e had al so picked up the catal ogs and saw it and
request she's the one who authorized the paynent as Jane
Larimer, then what would happen is | would go to ny
financial institution, tell themthat that was an
aut hori zed paynent, and that would be returned now
wi thin the 60-day wi ndow that we have from settl enment
date, but I would go into ny financial institution, tell
themit was unauthorized, sign an affidavit and they
woul d return the paynent so Jay Crew would be ultimately
liable for the paynent.

MR HLE But Jay Crew i ssues the consuner the
pin, and then if the consumer wants to use this nethod
of payment in future transaction, not only the account
nunber has to be provided but also the pin; is that what
you're telling ne?

M5. LARIMER R ght, what happened in 1996
Regul ation E, the requirenents for pre authorized debits
were revised at that time to say not only in a witing
signed, so | could also sign sonething, but in a witing

that's either signed or simlarly authenticated, which
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at the time perceived the use of a pin or digita
signature or sonething else

And so at that tinme we | ooked at our rules and
said, well, they have that witten authorization in
their hand, and it could be say on Bell South or any
other utility who sends nme along with ny bill a pin
nunber or says, Use the last six digits of your Soci al
or whatever it is, then | would call and give themny
account nunber and the pin.

They woul d use the pin to not only authenticate
me to make sure or to try and make sure | amwho | say |
ambut also to witness ny assent to doing it.

M5. HARRI NGTON-MCBRIDE: All right. Let's goto
Susan and then Mall ory.

M5. GRANT: Two things. | wanted to provide
sone statistics about demand drafts fromour first six
mont hs of this year, telemarketing fraud statistics.
They're at 13 percent of the telemarketing fraud reports
reported to us, which | think is higher than | ast year
but I don't have |ast years statistic for that with me
and woul d be happy to provide it later

And second, | just want to clarify when you talk
about needing to have sonething signed, that doesn't --
the lack of having anything signed doesn't prevent the

paynment from being nmade. It comes up when the consuner
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di sput es.
MS. LARIMER  Exactly.
MS. HARRI NGTON-MCBRIDE: Al right. Mllory?
MR. DUNCAN: Actual Susan just asked the
questi on.

M5. HARRI NGTON- MCBRI DE:  She got it? Let's talk
alittle bit about express verifiable authorization and
the provision in the Tel emarketing Sal es Rul e t hat
requires that. Fromthe perspective of the
tel emarketer, how does that authorization generally
gai ned? The rule gives you options. Wat is generally
done? \What's been your experience?

We, of course, presume that you all are in
conpliance with this provision so this shouldn't be a
really hard one.

M5. LARRMER |I'msorry, in this void, can |
just junmp in? | just want to make sure that when | said
exactly, basically the way the payment gets returned is
if 1 goin and say it was unauthorized. However,
financial institutions have a vested interest in nmaking
sure that they know their custonmer and that they don't
initiate paynents that are not authorized

And they keep credit limts, exposure limts on
their originator, so what woul d happen is say if it

wasn't Jay Crew but there was anot her originator who all
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of a sudden a lot of returns started comng in

unaut hori zed, they nonitor that, and they woul d probably
either take the originator off the systemand go in and
review their practices.

There might be an audit or some other procedure
because ultimately the financial institution is on the
hook if that originator went belly up. The CDFl would
have to take that, so | didn't want to nake it | ook that
we're originating paynents willy-nilly and waiting for
people to see if they were unauthorized or thought.

MS. HARRI NGTON- MCBRI DE:  El i ssa?

M5. MYERS: Actually I just love to take the
opportunity to stress again with an expert in the room
that the penalties to a merchant for incurring an
unusual nunber of transactions which turn out to be
unaut hori zed or charge backs on the credit card are
pretty severe

So for the legitimate nmerchant there's a pretty
big incentive not to be engaged in financial
transactions that aren't pre authorized and under st ood;
is that correct?

M5. LARIMER R ght. It depends on what the
parents systemis, but through the ACH they're eating
t he whol e paynent. |If they' ve already sent any goods

out, then they're getting hit twi ce, and through credit
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card not only did -- their discount rate m ght get

hi gher but then all of a sudden they m ght get every
charge back that's com ng through too so they are
getting hit.

M5. HARRI NGTON- MCBRIDE: | see we're not only
joined by Peter Drymal ski from NACAA, but al so he has a
statenment to nake so wel cone.

MR DRYMALSKI: Thank you. | have one question
for the financial people based on the conplaints we get
wher e peopl e have i ssued sone kind of authorization in
advance for a transaction which is to be paid in
installments. A custonmer wants to revoke the
aut hori zation, usually |I hear that the banks won't | et
themdo it. They will continue to debit the consumer's
bank account over the consuner's protest and request
revoke his revocation to do that. 1Is that in fact the
case?

M5. LARIRMER Well, there's a couple different
things. Are we tal king over the tel ephone or through
witten contracts?

MR DRYMALSKI: Yes, it would be a tel ephone
aut hori zati on.

M5. LARIMER  Right now there's probably very
few that are going through the ACH right now because to

stay in line with Regulation E, sonetines it may be a
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paper draft, and what they do is every nonth they issue
a paper draft and hits the account.

Now, with paper drafts it's a different ani nal
than the ACH and | know that probably when it cones
down to the consuner they don't really care what ani ma
it is. They just want to make that stop. There's two
different ways to handle it. Through the ACH in the
| anguage that we require originators to give to the
consuner to gain their authorization, it has to
specifically say for recurring payment wth the manner
in which the consuner needs to revoke the authorization

So the originator needs to say, You can call us
at this phone nunber or you can call us between ni ne and
five or you can wite a letter, they have to tell them
exactly what they need to do. That's a requirenent of
our rule for these recurring paynents of how to revoke
that authorization because the agreenent is between the
originator and the consuner, not between the consuner's
financial institution or anyone.

They're the recipient of the paynment. They pass
it through to the consuner, and the reason why we have
this rule is to keep the consuner's financial
institution kind of out of a fight between the consuner
and the originator.

That being said, if I went into nmy financia
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institution and said, I'magetting this paynment for 25.33
and it's been hitting and | tried to stop it and that
custoner won't do it, the originator will not stop the
transaction, nost financial institutions that I know of
-- it's getting whoever it is behind the desk at the
bank at the tine, but they' Il place a stop paynment on
that, and they'll go through and stop those paynents and
send t hem back because the receiving financial
institution doesn't have the ability to revoke an
aut hori zation. They can just block the account so that
that payment is not hitting them

But through a paper draft system you can al so
put stop paynents and try to send those back, but paper
drafts, there's even of fewer rules concerning -- the
Uni form Commerci al Code didn't really say anythi ng about
that, and there are a |ot of problens with paper drafts,
and that's why a ot of the check cl earinghouses are
changing their liability nodels so that they can -- so
they can start sending back these drafts to the
origi nati ng bank agai n.

For a long time in a lot of clearinghouses
they' re stuck eating them the consumer's bank, so
they' re changing sone of the liabilities in sone of the
cl eari nghouses because drafts are so probl ematic that

they' re sending those drafts back
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M5. HARRI NGTON- MCBRIDE: Al right.
M5. POLACHECK: Are you ready for the consuner

si de?

M5. HARRINGTON-MCBRIDE: |'msorry, | didn't see
your card up.

M5. POLACHECK: That's okay. | just put it up.

Laura Pol acheck from AARP, and | think nany people at
this table were here tal king about the difference
between verifiable oral authorization and witten

aut hori zation, and AARP and NAAG was very strong on
advocating for witten authorization because we believe
it's extrenely inportant for control of people's nmoney
to be with themand not with the tel enarketer.

And | think we've heard with sone sort of
witten authorization there can still be problens, and
it's an after the fact problem |It's not a protection
for consunmers. They suddenly have to go through a | ot
of hoops to get their noney back, and at the origina
hearings on the act giving rise to this rule, federa
governors from San Franci sco and Boston tal ked
extensively about the abuses with debiting someone's
bank account without a witten authorization

I think we know a | ot of tines, maybe not people
at this table, but a telemarketing sales call, people

are trying to either close a sale or have the consuner
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hang-up, but they're not going to get off the phone
until one or the other happens, so sometinmes people feel
pressured into deciding to nake a purchase, and if at
the sanme time their bank account is being automatically
debited, it's sonetines al nost inpossible to get the
nmoney back before they fully consider the consequence of
t hei r deci si on.

And it's a decision made based on not know ng
the seller, not seeing the goods, not perhaps fully
understandi ng the refund policy. The tel emarketer is
not required to give the full refund policy unl ess asked
about it, unless there's no such policy.

In fact in New York we did a survey of New York
residents, well over 90 percent said that they wanted
witten confirmation before their bank account was
debited. In fact New York just passed a tel emarketing
sales law that we worked on very hard for two years, and
that state now requires witten authorization based on
t he advocacy al so of the leaders in the New York State
Assenbly and the Attorney CGeneral and the Governor.

So | think that -- as we all knowthis is a
voi ce over the tel ephone, and we think it's an unfair
and a sonetimes deceptive way to get noney from peopl e,
and | don't know there's any problemwaiting for soneone

to wite a check so they can fully consider the
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consequence of what they've done.

I know a | ot of people argued at the origina
wor kshop in Chicago that this was a great conveni ence
for consuners, especially older consuners. | can tel
you our national |egislative council which is our
| eader ship volunteer group is appalled by this. They
literally do not believe it's legal. W give
presentations on the rule, and they will sit and argue
with us up and down, This is inpossible, you have to
have sonmething in witing to get noney out of your bank
account. They do not believe this is a legal practice
even if -- it is of course a |legal practice.

Virtually every group we talked to -- it's also
quite clear this is a legal practice, and I knowthis is
anecdotal but | think it's very telling that no one has
ever raised the opinion that it's a convenience. They
in fact believe that their bank account should be in
their control and that they shoul d have sonething in
witing saying exactly what they want debited.

And that's our position at the state |evel and
that's what we fought for at the state |evel and sone
states have in fact put this in their |aws.

M5. MYERS: So they don't use ATMs?

M5. POLACHECK: It's in their control if they're

using an ATM They're controlling how nuch noney is
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bei ng taken out of their bank account. They're using
their own ATM and putting in their own anount of noney.

That's still within their control
MS. HARRI NGTON- MCBRI DE:  Ti nP
MR SEARCY: | understand the concern that the

AARP is voicing, but in the econony that we're noving

to, it's counter intuitive to take speed out of the

equation, and if you take into account the fact that this

consuner is reading a nunber, a nunber that we do not
hol d, a nunber they nust give us, it is no different
than themwiting a check. |It's no different than them
giving a voice over the phone when they purchase a
credit card.

When they go to draft this way, it is sinply a
di fferent nunmber, and the credit is just an exchange of
met hod, and as you start to brand VISA cards for debit
cards and you start to | ook at paperless checks, this
all becones one big blur of how many nunbers am |
saying. Am|l saying 11 or 21 or 9 or what nunbers, but
the effect is the sane.

M5. HARRI NGTON- MCBRIDE: | think Laura would
like to rebut.

M5. POLACHECK: Just a very quick conmrent. It's
certainly not the sane as a credit card. There are a

ot of protections with credit cards for unauthorized
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charges. The noney is not automatically taken out of
your account. You have to wite a check to fulfill your
bill, and so | would say that it's far different froma
credit card, and the speed of the transaction should be
up to the consuner to deci de how fast they want that
transaction to occur and where they want their noney to
go.

MS. HARRI NGTON- MCBRI DE:  Li nda?

M5. GOLDSTEIN: | just wanted to add to Tinis
comment which was of the first part of what | was going
to say, that | don't think it's anal ogous to the
consuner not having control over the funds in their
account because they have control until they rel ease the
nunbers that would allow that account to be debited.

W're not dealing here with a situation where
that information is pre acquired. It's sonething that
the consunmer has to affirmatively provide during the
course of the call, and all of the itens that you
mentioned that your constituents have indicated are
material elements of the transaction are precisely the
elements that the rule currently requires be disclosed,
the cost, the seller, the method of payment. |If there
is no refund policy, that fact needs to be discl osed.
Al of that needs to be disclosed and is subject to the

verification requirenents.
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Now, to the extent that consuner's accounts are
bei ng debited wi thout that disclosure being made, that's
a violation of the rule as it already exists. That
doesn't require a nodification of the rule. It requires
enforcenent and points -- to the extent that that's the
nature of the conplaints | think it points to the fact
that the rule is right on target.

M5. HARRI NGTON- MCBRI DE:  Does anybody have any
evidence that in the discussion we had later on this
morning or the later end of the norning discussion that
soneti mes bank account information as opposed to credit
card information is pre acquired? Any problens with
that? Any evidence of that?

M5. GRANT: Yes. W have many conpl aints
especially in the buyer's club category where the
consuners say that they did not give that infornmation
but the noney was debited fromtheir bank accounts which
| eads us to conclude they were pre required.

MS. HARRI NGTON- MCBRI DE: Ti n?

MR. SEARCY: | think that's a pretty substantive
causal leap, that their |ack of know edge, |ack of
under standi ng or |lack of menory autonatically assunes
fraud. As has been pointed out a couple tines, the rule
as it stands and certainly as a trade association, we

back the idea of applying the sanme rul es across every
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met hod of paynment which | think we've kind of gone into
ad nauseam

But I would say the commrent | would nake is that
we woul d have to collect sone data before you cone to
the conclusion that definitively that information is
bei ng passed along. The majority of ny business outside
of the ATA involves financial institutions, and those
institutions nmake a clear separation between credit
i nformati on and bank i nformation

They do not ask us to in any way try to debit an
account. They want us instead to stick to the credit
accounts. | don't know what channel they use for other
met hods. They may use direct mail. They may use some
other nmethod to try to secure, but they're not asking ne
to use the tel ephone with bank information with credit
or with check information

M5. HARRI NGTON- MCBRI DE:  Pet er Drymal ski ?

MR DRYMALSKI: Quick message of support for
Laura's position. | think there are two najor
di fferences by authorization by credit card and by
check. First of all, with credit card you have charge
back rights which you don't when there's a debit, and
secondly | think there's a big difference between giving
a nunber one tinme for a one-time paynment and you giving

t he same nunber to authorize multiple install nment
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paynment s when you may not have a cl ear understandi ng of
how many or how nmuch are going to be required of you

You' re | ocked into a rmuch | onger-term agreenent
when you do that.

MS. HARRI NGTON- MCBRI DE:  Kar en?

M5. LEONARD: Tim when you say you apply
essentially the same principle and practices to every
paynment formand verification for every payment form
does that nean this you run through the entire express
verifiabl e authorization process with regard to whatever
paynment type, or because it's only required for demand
drafts obviously under our current rule.

Are you saying you actually apply that to every
paynment nethod in order to double protect yourself?

MR. SEARCY: Yes, and actually it's a practica
application. If you were to in sone reason m x payment
mechani sns by variety of credit card or by check
aut hori zation or check debiting, you just don't want
your tel ephone sales representatives to have to focus on
rethinking the differences. Practically speaking much
easier to say we apply one standard all the way through
So it's easier to train, et cetera.

Now, all we're looking for is: Is it a
legitimate nunber? Can we run it through the al gorithm

to make sure that the VISA nunber is the accurate
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nunber, the MasterCard nunber is an accurate nunber? Do
we have enough information to nake the credit routing
occur? So all you're doing then is just checking to
make sure that the nunber is a |legitimte nunber.

Am | maki ng sense? | see a frown.

M5. LEONARD: When you say you're checking to
see if the nunber is a legitimte nunber, does that nean
that you have the consumer read to you the credit card
nunber that you have in front of you? For example, in
the instance of a pre acquired account, do you have the
consuner read back to you the nunber that you intend to
bill so that you confirmit is accurate with the
consuner or how would that work in that particul ar
scenari 0?

MR. SEARCY: Speaking for nyself and not for the
association, | would say that there are two ways we do
it. Sometine we ask for a specific nunmber of digits
just to nmake sure they' re the sane |like the |ast four
digits of the credit card, and those are the only four
that the representative can see.

On an inbound call, of course we take the ful
credit card because we don't have access to it prior to
that. O herwi se, no, we do not ask themto read all of
the digits. W assunme that the financial institution

that's provided the pre acquired information has
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properly indicated where it cane fromand that it indeed
is the credit card that we're tal king about.

MS. HARRI NGTON- MCBRI DE: M chael ?

MR, PASHBY: Debiting back accounts -- M chael
Pashby. Pre authorizing of bank accounts is inportant
to one sector of the magazine industry, and the nagazine
i ndustry did speak quite extensively in Chicago about
this, and many of the disclosures required of them cane
out of that, those di scussions.

Since 1995, | have not received one conplaint in
nmy of fice about the debiting of bank accounts as regards
to the nagazine industry, and | would be interested to
hear if anyone around this table has got any |evel of
conpl ai nts about the magazine industry in this regard.

M5. HARRI NGTON- MCBRI DE:  Anyone have anyt hi ng on
t hat ?

M5. HARRI NGTON: | think we have seen that
problem -- the use of demand drafts in connection with
the fraudul ent sal e of magazi ne subscription contracts
was a particular problembefore the TSR was issued. |
think that in ternms of our experience at the FTC, that
speci fic problem has decreased greatly in that industry.

MR PASHBY: Therefore, it's a matter of
enforcenent of current rules nore than anything el se.

M5. HARRI NGTON:  Well, you asked a question
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about the magazi ne sal es industry only.

MR PASHBY: Correct.

M5. HARRINGTON: And I'mresponding only to
that, but...

MS. HARRI NGTON- MCBRI DE:  Laur a?

M5. POLACHECK: | think a point has to be nade
that the original rule did require several disclosures
bef ore paynent requested, and it was changed to before
payment is made, and of course it's a rather najor
di fference because if it's before paynent is made, it
means t he consuner has already basically agreed to the
sal e but hasn't yet paid for it.

And it's our viewthat to make a fairly infornmed
buyi ng deci sion, you need to know exactly what you're
agreeing to buy and what the terns and conditions are
before you say, Yes, I'll go ahead with this purchase,
and the rule does not require any representations to be
made about refund policies unless there's no refund
policy and unl ess the consuner brings it up

So | think particularly for this paynent nethod,
unl ess the consumer fully understands and knows what
they're getting into, it's unclear when these
di scl osures are nmade and whether or not the consuner
al ready believes they've committed to the particul ar

pur chase.
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And so that's why we believe -- | know we're
going to be tal king about the tim ng of disclosures
later but in this particular issue, the timng of the
di scl osure nakes a fairly large difference as to what
t he consunmer believes he or she is agreeing to buy or
not and what the terns are.

MS. HARRI NGTON- MCBRI DE: Ckay. Jerry?

MR CERASALE: Yes, | just wanted to -- | think
one time when the nmarketer nust tell about the refund
policy besides if there isn't one, and that's if they
say noney back guaranteed or sonething, sonme statenent
inthe piece, soif that's in there, they have to tel
you about all the ternms and conditions of the refund
policy.

So if the marketer has said sonmething about the
refund policy, they nust say it, so it's not just when
the consuner asks about it.

MS. HARRI NGTON- MCBRI DE:  Ckay.

M5. HARRI NGTON: A very inpressive display of
know edge of the specifics of the Tel emarketing Sal es
Rul e, Jerry.

MR. CERASALE: Sad but true.

MS. HARRI NGTON- MCBRI DE:  Li nda?

M5. GOLDSTEIN: | just wanted to provi de some

addi tional industry information and partially in
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response to sone of Susan's conments that we could try
to provide nore data as a foll ow up, but mny
understanding is that for the nost part the vast

maj ority of menbership club services do not use check
debit, that it is primarily done through a credit card.

I guess that could also be a debit card because
the marketer can't really distinction when that nunber
is given, but as it relates to an actual demand draft
that is not a practice that is utilized with any --
personal | y haven't seen any anong our nenbers who are ny
clients.

I"msure there could be sone that exist, but it
is not prevalent at all in the industry. It's primarily
credit card driven

M5. HARRI NGTON- MCBRI DE: W' ve cone a fairly
long way fromthe first tine | asked, but we're curious
to know fromthe tel emarketer's perspective when you are
faced with a situation where a consunmer wants to use a
demand draft, how is authorization done, by which
method? |Is it oral authorization? Is it witten after
the fact? How are these things practically speaking
pl aying out and why is it being done that way?

M5. HARRINGTON: Are there any people here that
actual ly use demand draft as a method of paynent or have

experience with that? Tim does your conpany do this
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for some of your clients?

MR, SEARCY: Very, very rarely.

M5. HARRI NGTON:  And how you do it when you do
it?

MR SEARCY: It's oral. |It's collection of the
nunber. The validation of the nunber is done through
t he cl eari nghouse, so in terns of naki ng anythi ng happen
after that, it's managed through the clearinghouse. It
happens pretty doggone rare. It's just not -- there
isn'"t a demand for ny services and ny conpany which
heavily is in the financial services arena and in some
others, in sone | ead generation, et cetera, that that
ki nd of paynent vehicle is warranted.

And to be candid it's because nost of the folks
who are nost desirable within a target nmarketing effort
are going to be credit card hol ders.

M5. HARRI NGTON: M chael, do you have sonethi ng
on that? You said earlier this is a rel evant paynent
met hod for a segnment of the magazine industry. Do you
know how t hat segnent gets authorization?

MR PASHBY: | don't believe it's by witten
aut horization. | think the vast, vast mgjority is
verbal authorization follow ng the six steps that are
required in the TSR

M5. HARRI NGTON:  Elissa, do your nenbers use
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this nmethod of paynent?

M5. MYERS: | think | was the one that brought
up this discussion in the beginning, and --
M5. HARRINGTON: | wasn't here. Sorry.

M5. MYERS: It's still a highly marginalized
practice. | can't speak to it directly, but it probably
represents no nore than 1 or 2 percent at the outside of
the transactions, but the question was raised, Is there
a growi ng incidence, and | do have nenbers who do accept
that form of paynent.

And again ny answer to how they transact woul d
be exactly as the gentleman M chael Pashby referred,
goi ng through the six steps, verbal authorization over
t he phone.

MR PASHBY: And recorded.

M5. MYERS: And recorded, right.

MR. CERASALE: Jerry Cerasale. The practice for
the DVA tends to be the sane. Sone of our nenbers al so
then use a -- they tape-record the verification and some
go another step and within 24 hours do a call back as a
verification, but the initial step generally speaking is
an oral verification tape-recorded speed or digitally
recor ded.

MS. HARRI NGTON- MCBRI DE:  Jane.

M5. LARIMER  Jane Larinmer. | think that you'd
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see in the vast mpjority -- | don't want to say 100
percent, but | think it would be right close to that of
oral authorization for that. That's the beauty of the
demand draft because it is your oral authorization that
they can sign your name on sonmething that is a check, so
if they're going to get witten authorization, they

m ght as well send a paper to the people and say, Send a
check in.

I can't -- I'mnot saying it never happens, but
I can't inagi ne sonebody getting oral authorization, and
t hen sendi ng out sonething else to be signed and sent
in.

M5. HARRI NGTON- MCBRIDE:  Tim had noted that it's
beconme | guess sort of a de facto practice, regardl ess
of the nethod of paynent, at his organization to sort of
use the nodel that we have set forth in the rule.

To what extent is that common in the rest of
your organizations? Elissa, you re nodding. You do
that as well? It's beconme your nodel or not?

M5. MYERS: O course, |'m speaking on behal f of
nmy menbers, | think many of them use your guidelines as
a nodel, and our guidelines are nodel ed after yours.

M5. HARRI NGTON- MCBRI DE:  And that's regardl ess
of whether they're using credit card, phone check, no

matter what, you' ve defaulted sort of to this tenplate.
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M5. MYERS: W also think -- we were tal king at
lunch, and I think if anything the marketing practices
of ny menbers have becone nore conservative, and one of
the things they continue to struggle with is a lot of
anbiguity in exactly how do these rules apply.

There is roomfor sonme considerable
interpretation in the guidelines, but | think that as a
practice they' re beconi ng nore conservative in what they
do. They're redoubling back and asking tw ce instead of
once. The fraudul ent operators are still out there,
there's no question, and we have never disputed that,
but I think that nmerchants who nmean to naintain a solid
busi ness relationship with their customers and to
sustain that over a long period of tinme are trying hard
to understand what is fair practice and to conply with
energing definitions of what that is.

MS. HARRI NGTON- MCBRI DE:  Li nda?

M5. GOLDSTEIN: | don't have specific data on
this, but ny inpression is that the recordings are nore
common with out bound than with inbound, and then within
the inbound calls it is often nore typical to record the
aut hori zati on but not necessarily to record the
provision of all of the information as is required under
the rule when you're doing it a denand draft.

M5. HARRI NGTON- MCBRI DE:  Ckay. Thank you.
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Anot her thing that we had wanted to tal k about during
this session was to the extent that anybody here has a
crystal ball and knows what's going to be changing in
the way consuners pay or have the option to pay, what
predictions night any of you be willing to make on the
record about how this shift will continue to growin the
com ng years based on what technol ogi es are avail abl e
and what practices seem nost beneficial to industry?

Ti n?

MR SEARCY: My crystal ball is alittle foggy,
but 1'I'l work through a couple of thoughts. The need to
bundl e products and service continues to grow. As lines
separate or as they blur between your utilities, your
| ong di stance, your entertainnment conpanies and so on
and so forth.

Two things are going to make that nore efficient

inthe future. One is historically those industries

have not built sophisticated billing systems. They have
very sinple billing systens that were focused internally
on how they would bill their own products. Sonme of the

practical applications for the tel ephone side prior to
the CLECs having difficulties, they couldn't make the
rel ati onshi p work because they coul dn't make the bil
work. They couldn't get the bill out. They couldn't

track the paynent. They couldn't separate the paynent,
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et cetera.

That seens to be changes, and it's a possibility
that LECS may reenter or utilities will enter into
billing relationships with institutions interested in
their constituents is going to grow, and the application
seens to be whenever soneone tal ks to us about doing
that, that affinity marketing, the application of --
when we stand on the shoul ders of giants, we've done
this before, we have the TCPA, we have the tel ephone
sales rule, the sane fol ks who cane fromthe traditiona
credit paynent system are naking assunptions that the
sanme rules will apply in the new systens.

And so consequently the scripts are com ng out
pretty much simlar because you' ve got again the sane
| awyers putting together sets, nunber 1, nore folks
doi ng that.

The second is the ongoi ng understandi ng that
mar keting requires recurring paynents because of the
size of the products, the price of the products, and it
appears that you're going to see fromwhat we've seen
anongst our menbers nore multi time recurring paynents,
three times a year, nmonthly, et cetera, which will cause
lots of opportunities -- it will increase the nunber of
opportunities to get out, so you'll have a fee based

systens, nenbership based systens that are nonthly

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



© 0 N O O A W N PP

N NN N NNRRRRR R B R B R
g B W NP O © 0N O 0 M W DN RF O

172

i nstead of annual or quarterly instead of annual which
will give the consunmer a greater freedomto decide that
they no | onger want to purchase sonething or that they
no | onger want to have that bill

And | don't know if that's a shift in paynent.
I don't know that it addresses your question but it does
address what | perceive to be a significant shift in the
way we as practitioners have to do business.

V5. HARRI NGTON- MCBRI DE:  Wat's driving that?
Is it consumer concern? 1Is it -- | would venture to say
off the top of ny head, although I've been wong on the
financial stuff before today so | could be wong again,
that it's not nore cost efficient to have nore frequent
notices rather than |l ess frequent notices but what is
it --

MR, SEARCY: Actually you would be surprised.
The part where it's nmore cost efficient is they have
nmore opportunities to communi cate and touch you, and in
doi ng so nore opportunities to create interest on your
part in purchasing additional services.

Now, all you have to do is go to your frequent
flier to figure out what the value of a cooperative
mar keting programis. Every time you get a bill, | defy
you to get your phone bill and not have themtrying to

sell you sonething or trying to comunicate with you to
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sell sonething to sonebody el se or buy from sonebody
el se.

So there is a value in breaking up the paynents,
but the second is that the on goi ng comunication has a
revenue value, but it has also an expense val ue because
if you want to get out at that point in tine, | don't
have to service you anynore, | don't have to worry about
t he probl ens because you don't |ike the product, | don't
have to worry about the possibility that you' re going to
make a conpl aint to someone about this product that
you're no | onger using but that you paid for in the
first three nonths, i.e., buying clubs.

So there's a real benefit to a pay as you go
system and | don't think I"'malone in this, but this
is -- that's where ny crystal ball kind of ends.

The other stuff 1've got to tell you, the

met hods of paynent and all that, it all cones down to

digits, how many digits are in the string, I'mgoing to
read you a check nunber, I'mgoing to read you ny pin
nunber, I'mgoing to read you a credit card nunber, |'m

going to look at ny debit in ny electronic bank off in
the say in Internet land. It all comes down to digits
and verifications.

So | personally don't see a great deal of change

in the method of admi nistration of something |ike the
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Tel emarketing Sales Rule. Instead what | see is maybe a
growi ng nunber of channels or uses, sophistication, but
at the end you're still going to cone down to digits and
cl eari nghouses and pins and expiration dates.

MS. HARRI NGTON- MCBRI DE:  Kei t h?

MR, ANDERSON: Tim are you saying that we're
going to see increased billing, this stuff that appears
on tel ephone bills is going to increase, or just that
there's going to be affinity marketing between the
t el ephone and sonebody el se but that could go to the
credit card instead?

MR. SEARCY: Yeah. Again it's a crystal ball so
let's keep that in mnd. [|'msaying that the nove from
single purchase to recurring billing is natural in an

envi ronnent of bundl ed products and services. As you take

sectors and start to conbine them the |ong distance

fol ks want to sell you your access to your ISP and on
and on and then they want to book your travel, then they
want you to buy your conputer fromthem then they want
you to buy additional services.

As that all happens, that affinity marketing
creates a larger and |larger appetite for |large ticket
items which have to be broken down into consunabl e bites
which is recurring paynment. This may have been al nost

like Chuck like in ternms of technical, but that's kind

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



© 0 N O O A W N PP

N NN N NNRRRRR R B R B R
g B W NP O © 0N O 0 M W DN RF O

175

of where it's going.

M5. HARRI NGTON-MCBRIDE:  |'msort of
under st andi ng.

M5. HARRI NGTON:  Charles, he's not here, we can
t weak hi m now.

MR SEARCY: Charles like. Chuckie.

MR. ANDERSON: | guess ny question is we've had
this problemw th stuff actually appearing on people's
phone bills, and | thought | heard you say in the
begi nning to say that you expected to see nore of that
and --

MR. SEARCY: | don't expect to see nore
problenms. | expect to see the LECS and the CLEC and all
t hese --

MR. ANDERSON: It's a certified |ocal exchange
carrier. | think it's certified. 1Isn't Cfor
certified? It's like -- okay, competitive |oca
exchange carrier versus a LECS, which doesn't conpete,
don't know because they have a nmonopoly, but that's a
political statenent.

The coment | would say if it's not the phone
conpany it's going to be your utility conpany or it's
going to be your |P provider.

MR ANDERSON: But they're going to be being

their bills for nultiple purposes.
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MR, SEARCY: They will w sely be exam ning how
they can gain nmore fromthat relationship and build
their brand through cross selling opportunities and
affinity.

M5. HARRI NGTON- MCBRIDE: Al right. M chael ?

MR. PASHBY: M chael Pashby. [I'mnot quite sure
that everything is going to nove through soneone el se's
billing system but | do agree that the affinity sales
opportunities will be the single biggest growh area in
t el emar ket i ng.

Magazi nes certainly are | ooking at every
opportunity for affinity sales, whether it be Yankee
titles, whether it's bundled, whether it's single price
or not so, Yankee tickets with a sports magazi nes, no
nanes, or cooki ng equi pment with a cooking equi pnent,
whatever it nmay be, and also | suspect it will be
conbi ned with some formof negative option with the
magazi ne, the negative option being the other major
growm h area of mmgazi ne sal es.

M5. HARRI NGTON- MCBRI DE: How rmuch of this
i nplicates pre acquired account information? How
integral is that to these new kinds of affinity
mar keti ng prograns?

MR PASHBY: It's inmportant. |It's very

i nportant, but once again it's the use of that
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information in a responsible manner. Just because one
has pre acquired informati on doesn't mean one is
i rresponsi bl e about the way one uses it and whet her one
-- if one discloses the fact that one has that
information, there is a reasonabl e use of that
information | think.

MR, ANDERSON:  Wy?

MR, PASHBY: Wat do you nmean why is it
i mportant?

M5. HARRI NGTON:  Keith, use the mcrophone.

MR ANDERSON: I n what sense is the use of this
pre acquired information inportant?

MR. PASHBY: For one thing it cuts down sal es,
ti me, noney spending, the fact that one can nove and

tal k about the value of the products rather than the

whole billing inplications is also inportant. Once
again it's a matter of disclosure. It's a matter of
di sclosure. If you disclose that you have the

information, that is sufficient. That is what's in the
TSR

M5. HARRI NGTON- MCBRIDE:  All right. Susan?

M5. GRANT: O course all | hear about all day
is fraud so it tends to nmake ny outl ook very cyni cal
but there is a dark side to all the things we've been

tal ki ng about, recurring charges, affinity sales,
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negative option. It is not as easy to stop the paynents
or debits as has been portrayed here when you went to
get out of a programin which you' re being billed or
debi ted nonthly.

It is harder sonetimes to assert yourself and
say no than it is to just be rolled over and have the
sal esperson assune and proceed with the assunption that
you' re agreeing, which is one of ny concerns about

negati ve option, and | forgot the third thing that | was

going to say. Let's see. |I'mtotally blanking out
here. 1'll think of it.

M5. HARRI NGTON- MCBRIDE: W'l let Jerry weigh
inon his part of this.

MR. CERASALE: Thank you. Jerry Cerasale. |'m

trying to look at the crystal ball not specifically some
of the comments already made. | think that we see the
future virtually all the Direct Marketing Association
menbers who are not suppliers but are actually selling
to our -- selling to consunmers have to be multi nedia.
So they're not just using the tel ephone.
They're not just using the direct mail. They' re not
just using the Internet. W' ve seen from our I|nternet
mar keting going to custoners and trying to send them
verifications you placed an order, here's when the order

is comng, here's when we've actually sent the order
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you should receive it by this time, and then did you
receive it, if you haven't, get back to us, tends to
have a huge custoner service plus.

It keeps touches -- as Timwas saying, touches
with the custonmer and so forth, so | think in the future
we're going to see nore narketers tying -- even their
tel emarketing side trying to get the Internet to see if
they can keep touch with the custoner wth Emai
accounts and so forth.

So fromthe verification side we may start to
see starting within five years fromnow that you may get
in verification types of paynents an Enmail verification
where they have -- | see that -- sonme of our nenbers are
trying to do that already, and | see that potentially
i ncreasing, and that's when we're trying to get the
Emai | address and using that for touching and al so for
verification.

M5. HARRI NGTON- MCBRI DE:  And that's regardl ess
of method over the tel ephone, the confirmation goes back
and says, As agreed we've billed your VISA account
nunber 16 digits later?

MR CERASALE: Yes. W see that as -- if they
have that other nmeans, the other nmediumto contact, to
try and then use that nediumto do the contacting, and

it's just a verification back and makes them feel good
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that the account -- the order has been placed. They
actually know that they have the order. It wasn't |ost
fromthere, and then continue confirmation

I don't know how prevalent that's going to be
five years fromnow, but we see it starting a little bit
now, and | expect it to be nmuch nore so in five years.

V5. HARRI NGTON- MCBRI DE: Can anybody speak to
this, and this may be again not real world, but are any
of you doing your telemarketing transactions and taking
paynment via the Internet either sending an out bound
Emai |l and requesting paynent information be sent back or
paynment be done online via web site? To what extent is
there an integration there? Jerry?

MR CERASALE: 1'Ill respond. Jerry Cerasale,
D rect Marketing Association, very snall, but sone of
our nenbers are doing it or at |east offering that
possibility, if you would like to, would you like to pay
via the Internet, et cetera, and it's the custoner's
choi ce. That again of course keeps -- if they get the
Email, have the Email address, it keeps the tinme short
qui ckly on the phone, so it's a plus. You don't have to
about through the oral taping of the verification and so
forth.

M5. HARRI NGTON- MCBRI DE:  Susan, did you think of

t hat ot her point?
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M5. GRANT: Sorry, | think | need a siesta
think. Maybe it's that they're just aren't as many
fireworks this time. |It's not keeping nme awake.

Anot her point | wanted to make --

M5. HARRI NGTON:  What can we think of?

MR. CERASALE: A fist fight or sonething?

M5. CGRANT: Anot her concern | have about
recurring charges, and this is sonething that cane up in
t he context of tel ephone cranmng, is to the extent that
you break down the chunks into smaller pieces, they may
escape consuner's notice at |least for awhile, so the
smal |l er charges may slip by for a couple nonths before
the consuner notices it on a credit card or notices that
it's being debited froma bank account.

And with all of these paynent nethods, there are
of course conveni ences on the other side and appropriate

uses for them but there are al so abuses that we see

with them
M5. HARRI NGTON- MCBRI DE: Ckay. Laura?
MS. POLACHECK: Laura Pol acheck, AARP. | wanted

to kind of agree with both of Susan's points, both tines
she made them but also say that of course there is a

| arge conveni ence for consuners, certain products being
bundl ed toget her because they found out about other

products or services they mght not know about, but on
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the other hand, it can also be a conpl ete nightmare.

Fi nanci al noderni zation with the nergi ng of
different institutions and data they have on consuners
and custoners and consuners do not understand exactly
who is marketing to them why they have this persona
i nf ormati on.

One el enent of the original act was supposed to
be the right of consuners to maintain their privacy, and
so when the telemarketing rule was witten, the right to
privacy with certain informati on was supposed to be
protected, and | understand it's a very, very changi ng
worl d as far as how people are marketed and how t hey buy
and sell products, but the fact of a negative option
havi ng an automatic bill with information they already
have I can tell you is not a consunmer protection or a
conveni ence, and di scl osures do not always cure al
ills.

I think disclosure is basically the nost mninal
formof consuner protection. You' re basically saying,
This is the way we're going to do it but we're telling
you first. That's not necessarily a consuner
protection. There are certain things that are going to
be inherently unfair or deceptive that sinply should not
be permitted because the fact of the FTC being able to

bring an enforcenent action or the State Attorneys
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Ceneral being able to bring an action is not sufficient
because you know what ?

There's no way you have the resources to | ook at
every single problem | nmean, the nost |ocal Consumer
Protection office cannot possibly keep up with every
consuner problem or even know about it, and so the | aw
has to be witten to prevent the abuses from happening
in the first place.

And certainly we don't want to sl ow down
conmerce or consuner options or consumer convenience,
but on the other hand if sonething is inherently
deceptive or unfair or even has potential for it, it
shoul d certainly be protected.

M5. HARRI NGTON- MCBRIDE: Mallory, | can't tel
if you had a comment or not, if your tent went down.

MR DUNCAN: It fell down actually. Mallory
Duncan. Looking at the |ast question, what payment
mechani sns are likely to merge and what the effect on
the Tel emarketing Sales Rule, it's our strong beli ef
that we will see a continued growth in debit mechanisns,
whet her that's VI SA debit or Master noney debit cards,
whether it's new el ectronic benefits, transfer cards,
Social Security card, payments being debited
automatical | y.

And having said that, there's not necessarily a
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need to take steps in terns of redrafting the

Tel emarketing Sales Rule. What there probably is is a
need to provide greater consuner information about the
di fferences that those types of product because of their
jurisdictional issues it's probably not a specific issue
for the FTC, but it is one that | think as pointed out
earlier there are differing levels of protection
consuners | ooking at the products may not understand
those different levels of protection and there needs to
be greater explanation of that.

M5. HARRI NGTON- MCBRI DE:  We certainly are going
to touch on the consumer ed piece on all of this
tonorrow afternoon, and | think that we've heard
t hroughout 1 think the original rulemaking and in our
first FOA into forunms in January that that is sonething
we all agree can't -- we can't have too nuch consumer
ed, and we'll talk about some practical strategies for
ways people think it can best be done and obvi ously take
any offers of help there tonorrow afternoon

Li nda?

M5. GOLDSTEIN: | just wanted to foll ow up, and
it actually follows up a little bit on what Duncan said
in ternms of other paynent mechanisns. | think one of
the other major thenes that will drive future paynent

mechani sns i s conveni ence, and |I'mhesitant to say that
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now after what's been said and maybe that will start the
fireworks going, but that is the reality of where
paynment nechani smtechnol ogy i s headed.

I was actually at a conference about eight
nmont hs ago where a presentati on was nmade by devel opers
of a programthat would allow you basically while you're
watching TV to hit a button if you saw an address on a
TV show that you wanted to buy, point and click and have
it billed to your cable bill

Now, the devel opers of that were quite proud of
the technology, and | alnost felt the need to junp up
and say, Wait until the FTC hears about this.

M5. HARRI NGTON- MCBRI DE:  These peopl e don't have
children five and under either. | prom se you --

M5. GOLDSTEIN: | don't want to tell you about
the part of the speech where they tal ked about how
convenient it would be for your children as well, but I
think the point of it is, and this goes back to an
underpi nning of this rule also, always that was that we
woul d not inmpose restrictions on the use of the
tel ephone as a marketing tool that would make it |ess
conveni ent or nore cunbersome than ot her narketing
nmet hods.

And as we see these other payment technol ogies

devel opi ng, which are not necessarily endemc to the
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tel ephone, | think it underscores Duncan's point that
that is another issue that is sort of a global issue in
and of itself and not really something to be dealt with
within the context of the Tel emarketing Sal es Rul e.

MS. HARRI NGTON- MCBRI DE:  Jane?

M5. LARIMER  Jane Larinmer. | think that just
speaki ng as paynment nechanisnms, | think we're going to
continue to see themkind of nerge and nmorph. | nean,
we' ve seen debit -- ATM cards and VI SA brandi ng on t hat
so you have a credit function and a debit function kind
of . W see check truncation where you're having a check
application but it's being collected electronically
t hrough the ACH or through other systens.

So | think that it's going to continue to be
confusing for consuners and nore so because with
Internet applications, people are out there, and what
I'"ve noticed at | east the things that keep ne awake at
ni ght are the people who say, W can do it, we have the
technol ogy, like they can do whatever they want and
saying, | understand that but there's no | aw supporting
that, there's no | egal framework.

So you're going to start seeing technol ogy
driving the marketplace, driving the |egal side and the
financial institutions to try to offer nore. There's a

whol e host of products that are going into beta pilots
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t hrough the ATM networks for online debits through the
I nternet because right now there's no pinless
transactions on a true debit card.

NACHA' s tal king currently about -- we're not
even close to pilot but trying to get financial
institutions interested in an ACH credit application for
the Internet which would nake me a | ot happi er because
credit application neans the consunmer drives the paynment
as opposed to a debit applicati on where they authorize
it and it comes back through to them This would be a
consuner initiated credit paynent. That's something
we' re wor ki ng on.

So | think that you' re going to see a lot nore
peopl e going out and trying to find different sol utions,
trying to find nore consuner initiated paynents and al so
finding technology that's driving it and seeing what's
out there, the wallet systenms and everything el se.

W're going to see a lot nore of that.

MS. HARRI NGTON- MCBRI DE:  Pet er ?

MR DRYMALSKI: Two quick points in response to
one of the speakers. One is that with regards to
payment on a cable TV bill or on a tel ephone bill of
sonet hing that you're purchasing, | hope the FTC will
keep in mind that this really raises the stakes for

consuner di spute because if | had agreed to put
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sonet hing on ny tel ephone bill and then | want to
dispute it, I may find ny tel ephone service being

di sconnected because | don't want to pay an entirely
unrel ated charge

M5. HARRINGTON: If | can interrupt. W have
anot her rul emaki ng underway in the pay per call rule
area, and the Comm ssion has proposed deal i ng nore
broadly with tel ephone based -- tel ephone billed
pur chases there.

MR. DRYMALSKI: And the second point | wanted to
make about tel ephones marketing not being treated
unfairly conpared to others, let's keep in mnd that
door to door solicitations are quite highly regul ated.
Most door to door solicitors in this county, in this
area anyway have to be licensed. In addition | can put
up a no trespassing sign or no soliciting sign on ny
house and keep them away all together. A lot of people
want the same rights with tel ephone marketing. They
want to put a no soliciting sign on their phones.

M5. HARRI NGTON-MCBRIDE: Al right. | hate to
see no cards up, especially when it sounds |ike we m ght
be getting close to firewirks, but does anyone el se have
anything to add either about this last issue that we' ve
covered about what energing paynment systens nay be on

the horizon or about any of the other payment systens
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t opi cs?
MS. GRANT: | do.
MS. HARRI NGTON- MCBRI DE:  Susan?
M5. GRANT: | just want to nake the point that

conveni ence can never be the ultimate goal without
consi deration of other things |like the public good. It
is very convenient to change your phone service, but
that's become such a problem and such an area of abuse
that we now have to have a variety of elaborate rules
FOR verification and for consuner redress to resolve
probl enms w th sl amm ng.

To the extent that paynent for tel emarketing
rel ated transacti ons becones nore convenient, the
flipside of that may very well be the potential for nore
abuse and the need for better verification and consuner
redress rules.

M5. HARRI NGTON-MCBRIDE: Al right. Well, if no
one else has anything I think what we will do is --
we're going to huddl e up

M5. HARRI NGTON: Here's what we're going to do.
We're going to take a |l onger break. W're going to take
a 30-m nute break and reconvene at 3:15. That will give
you time to either go upstairs and get coffee or go
across the street and nob the Starbucks for coffee, but

we will resune at 3:15
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There's coffee out front. You don't have to go
anywher e because the Magazi ne Publishers have provided
us with coffee, so but anyway we're going to take a
30-m nute break and reconvene at 3:15

(A brief recess was taken from2:45 p.m to 3:15
p.m)

M5. HARRI NGTON- MCBRI DE:  Before we get started
on this last question of cross border tel emarketing
fraud, | would just like to do a renm nder for anybody in
t he audi ence who is interested in speaking at the open
mke time, that if you are interested you should sign
up. There's a table, the registration table i mediately
out side the doors here on the left. Please go out and
sign up.

W' || have a very short break between this
session and when we start the open m ke time, and
think we will go ahead and get started and we'll just
have people join in as they arrive.

I would like totalk a little bit about two
issues that are related. At |east we've seen that
rel ati onshi p i ndependently and we've seen it in the
comments, and the issue is that tel emarketing fraud
seens to have beconme a nore international enterprise,
and we're seeing nore and nore fraudul ent transactions

emanating outside the U S. and targeted toward U.S.
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citizens, and we would like to talk alittle bit about
t hat .

And to the extent that anyone has any general
comments about it, we would like to get started with
that. Perhaps fromthe perspective obviously of the --
I think we're mainly -- nost of you represent U.S. based
concerns, but to the extent that you have anecdot al
evi dence of how this international fraud has inpacted
legitimate industry, that too would be hel pful for the
record.

MR CERASALE: I'Il start again. Do | get extra
pay for this?

M5. HARRI NGTON- MCBRI DE:  Look at that. Mre
coffee is what we can offer.

MR. CERASALE: Doubl e nmy payment that you paid
me for being here, right? Jerry Cerasale fromthe
Direct Marketing Association. One of the things we see
fromour perspective on dealing with fraud issues on
tel emarketing fraud cross border tends to be -- the
bi ggest problem we see tends to be Canada, especially in
west ern Canada.

W seemto have sone difficulty in cooperation
bet ween Canadi an authorities and Anerican authorities,
especially usually al nost every -- fromwhat we find

al nost every fraud, even if it is a telemarketing
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situation, always tends to end up with sonething in the
United States nail, so the United States Posta
I nspecti on Service can becone invol ved.

And they do not seem-- in our discussions with
themat least in the past six nonths, we haven't talked
with themin six nmonths, was that there were sonme rea
probl enms with peopl e heading north of the border
generally in western and British Colunbia to -- and in
calling in to the United States, being it's basically in
the sanme very easy tel ephone connections and the rates
are -- work pretty easily fromthere, which is probably
one of the reasons that it's -- that it works, and
English is also a fairly common | anguage i n Canada as
well as in the United States.

We think it hurts. W think that that type of
fraud clearly hurts legitimate nmarketers. It just
rai ses questions against the nediumitself in the eyes
or in the mnds of consunmers that a tel ephone -- people
who have been victimze by a cross border fraud that we
can't go after tends to -- anyone victim zed tends to go
agai nst the medium not necessarily just thinking about
goi ng agai nst the perpetrator of the fraud, so that they
will tend to | ook negatively on tel emarketing, and then
it may even extend down to any type of renote sale.

They don't want to deal renotely with anyone
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applying it therefore to the Internet and al so then
eventually -- less likely but also eventually to direct
mail so that | don't know exactly how you handle -- |'m
not anywhere an expert on cross border fraud, but I
think that we have to try and work, see if we can get
sone cooperation between the | aw enforcenment entities of
both countries, both here in Canada and of course we

al so have what is it, Nigeria we tend to see that
there's a significant -- or is it Liberia? N geria.

So that that's the situation that we see, and we
think it's -- we can set guidelines, and our guidelines
can go across borders, but in treating fraud and in
act -- going against fraud you need sone police
enforcenent and that requires government cooperation, so
I think that from our perspective |ooking at cross
border fraud we have to | ook nore at the governnent and
the Federal Trade Commission to try and see if you can
do sonething with cooperation, |aw enforcemnment
cooper ati on.

MS. HARRI NGTON- MCBRI DE: Ti n?

MR SEARCY: Tim Searcy with the ATA. | concur
with Jerry. W have nany anecdotes of positive cross
border uses of teleservices. Amex and Ceneral Electric
have around 20,000 representatives in India right now,

not just doing back office functions but also taking
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i nbound calls for custoner service. Baser Conputers
does their custoner service out of Costa Rica. Qutbound
call s are made from Canada.

Calling centers are opening up in the Dom ni can
Republic, in Hayti, in Grenada, and again it's the
responsibility of the good practitioners to weed out the
bad practitioners, and the bad practitioners are the
hardest to find unless we can get the kind of cross
bor der cooperati on.

I would just conment though that the growth as
Il ong as the enploynment rate, the unenpl oynent rate
remains so low -- the growmh of cross border tel ephone
services activity is going to be expl osive, and
expl osive to the tune of thousands of positions, not
tens and 20s.

The other comment | would nake it is | don't
know i f anyone else in this group woul d conment, but
oftenti mes fraud does not occur in |arge batches. It's
mcro brewed. You got five, maybe ten folks sitting and
maki ng calls and abusing the system bil ki ng peopl e out
of noney. W are totally opposed to that. The |arge
practitioners have to make a substantive investnent
whi ch fraudul ent practitioners don't want to make
because they don't intend to be in it very |ong.

When we make an investnent it's a five-year
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i nvestment or a ten-year investment. Even when you go
open up a thousand seats in India, you' re going to go
ahead and nake 10,000 per seat investnment. That's 10
mllion dollars of investnent.

So two things: One is definitely the
cooperation, but the second is the focus on the scale,
and the difficulty in the enforcement in our opinion is
that the abuse and the fraud that's going to occur can
pop up in literally any garage, and trying to manage
that through international regulation is going to border
on i npossi bl e.

The | ast comment would be nost of this has to
termnate in some sort of payment system Either you
have to get to a credit card or -- so the regul ations
that are available we feel are sufficient, but again the
cooperation is required to make the international value
of those regul ati ons nore real

M5. HARRI NGTON- MCBRIDE: All right. Thank you.
Jef f?

MR. KRAMER  Yeah, we woul d suggest that -- one
way to blunt what's going on cross border is to do
sonething with the assisting and facilitating standard.
W think one way to get to it is get at the people who
are providing a lot of this information to the

tel emarketers who are naking these calls who we think
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the good guys in the industry would be as interested in
this as we are.

And we woul d suggest |owering the standard
because we think the standard as it is right nowis a
little too high for |law enforcement. | don't knowif
NAAG and ot hers want to speak to that, but known or
shoul d have known we think is a reasonabl e standard of
proof to have assisting and facilitating.

M5. HARRI NGTON- MCBRI DE:  That was certainly
sonet hi ng that was addressed in the NAAG coment .

Avonne, would you like to speak to that issue of the
standard versus to facilitate?

M5. SEALS: Yes, that is addressed in the
comments. However, | believe that since that tine there
have been some di scussions that that standard may not be
applicable and the particular -- assisting and
facilitating arena, so outside of the comments, until we
resol ve what exactly that issue is, | really would not
be in a position to recommend it any further than what
has occurred.

And we al so are having sone issues in Illinois
with respect to the know edge standard for assisters and
facilitators right now, that we're hoping to work out as
well, so | don't have any further conmment unfortunately

because of sonme of the problens than what is in the

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



© 0 N O O A W N PP

N NN N NNRRRRR R B R B R
g B W NP O © 0N O 0 M W DN RF O

197

comrent s.
M5. HARRI NGTON- MCBRI DE: Ckay. Anybody el se?
W have went into world record territory here. If we

had Jason recite the entire thing by hinself, we would

have been done in actually negative tine. Well, the
coments -- Elissa?

M5. MYERS: | just reread to refresh my own
menory the provision as it exists nowin the rules. It
is -- certainly it creates a pretty strong standard but

I wonder howis it enforced, who holds responsibility
for the enforcement of it? | mean, you do, but in
practice what are you saying fromyour side of the

t abl e?

M5. HARRI NGTON- MCBRIDE:  Well, | don't want to
take the opportunity here. Cbviously we will -- in the
course of the rulemaking we will be analyzing fully for
the public records of what our data is, but it certainly
has conme up in the context of coments and in the
context of | think the practice experience of people
that the standard has sonetines proven a problematic
one.

And | know having read through the transcript
fromthe original proceeding that it was a hotly debated
topic, and the issue was one that was well fleshed out

at that tine, and it's certainly sonething because of
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the depth of comments on this issue, assisting and
facilitating generally, but specifically in the context
of cross border fraud in that specific application that
we will be taking a | ook at.

And we perhaps over budgeted the anount of tine
that we needed to spend tal king about it, but we did
want to raise the issue publicly and allow for the
di al ogue to take place. | don't want to obviously force
one where it isn't naturally occurring, and we have open
m ke speakers as well.

So, does anyone el se have anything el se on cross
border issues? It mght be a good tinme to do a quick
wrap up on any of the other things. Anybody have any
revel ati on since norning on the issues of pre acquired
account information or on Caller ID, any issues we've
covered today?

We have the |luxury of extra time today. W may
not be so lucky tonorrow. Linda?

M5. GOLDSTEIN.  Just one issue that or fact |
guess that | was asked to get inserted into the record
which is that -- and | alluded to it but to make the
point nore explicit that the marketers, the sellers do
not have the information that woul d enabl e them
currently to distinguish between credit cards and debit

cards, and that is actually something that the industry
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has indi cated woul d be extremnely hel pful and obvi ously
we' ve heard here that there would be various consumner
protection purposes served by that as well, so that may
be sonething for the Conmi ssion to consider

M5. HARRI NGTON- MCBRIDE:  All right. Susan?

M5. GRANT: The statistics that we provide about
t he net hods of paynment are based on direct reporting
fromconsuners, so | think we're better able in many
cases to shed light on this in ternms of exactly what
ki nd of paynent it is.

And picking up on the point nade at the end of
the table, | think the payment systemis the key because
I think that we probably will see nore global trade in
general, whether it's in telemarketing or any other form
of marketing, and while right now nost of the
tel emarketing transactions that we hear about, at | east
fraudul ent tel emarketing, the paynent is made by check
or noney order still.

To the extent that peopl e becone nore
confortable with paying by various electronic fornms and
to the extent that vendors are able to accept paynment in
those fornms, | think that will facilitate both
legitimte global telemarketing as well as fraudul ent.

One thing that we saw over the past severa

years, and this was cited in sone of the industry
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coments, is that as the credit card issuers and the
nmer chant banks becane nore strict about the vendors who
could participate in the credit card system we saw a
correspondi ng reduction in telemarketing fraud and ot her
routes. It was harder for fraudul ent tel emarketers to
have used that particul ar kind of payment system

Now, however, it appears as though it's easier
for vendors to becone part of new paynent systenms or to
beconme nmenbers of existing paynent systens in new ways.
For instance, you can find very easily on the Internet
application fornms to fill out to be an online vendor and
be part of the credit card system be able to take
credit card nunbers online, and there doesn't seemto be
t he same scrutiny, sonmebody fromthe nerchant bank
actual ly going out and seeing, Do you have a physi cal
facility at the address that you gave us, do you
actual ly have goods or services that you' re providing
and so on?

So to the extent that it's easier for vendors to
t ake advant age of these new paynent systens, | think
that that will also facilitate fraud and certainly wll
i ncrease cross border fraud. It's alittle cunbersone
now because of differences in currency and the time that
it takes to send your paynent through the nore

tradi ti onal neans.

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



© 0 N O O A W N PP

N NN N NNRRRRR R B R B R
g B W NP O © 0N O 0 M W DN RF O

201

It's not necessarily as easy as it could | think
as it will be once these new forns of electronic paynment
really take hol d.

MS. HARRI NGTON- MCBRI DE:  El i ssa?

M5. MYERS: One quick thought on cross border.

I would nmake a plea that as we worry about what others
outside of the United States are doing to us, that the
US. not lose site of its responsibility to make sure
that U S. conpanies are dealing fairly in this new

gl obal village that we're offering in that we make sure
that U S. marketers are dealing fairly with those
outside the United States who are increasingly their
cust oners.

And on a general note, again | believe that
busi nesses nean to do well, and to the extent that the
rules remain rational and fairly sinple and easy to
absorb, to that extent they'll be easier to conply, and
I think nost businesses nean to conply with the rules.

Anbiguity in the rules, in the areas of the TSR
and in other rules and regul ati ons that govern busi ness,
anbi guity encourages retailers and businesses to push
the envel ope of fair play to keep pace with what they
fear their conpetitors may be doing, so the nore
preci sion that can be brought to the understandi ng of
what is fair, the better.
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And to that end one of the things that |I've cone
to understand is that the enforcenment of the TSR tends
to take place to a great extent or is left to a great
extent to the states to interpret, and for companies
marketing on a national basis to try to keep up with
interpretations on a state by state basis becomes a
cunber sone process which gets in the way of their doing
the right thing.

So | again would like to sound a voice for
clarity, sinplicity and uniformty in the rules.

M5. HARRI NGTON- MCBRIDE:  All right. Jerry?

MR. CERASALE: Thank you. Jerry Cerasale
again. | would like to just followup a little bit on
what Linda said on the debit card, credit card issue.
W clearly agree fromthe DVA that we would | ove to be
able to tell the difference, and one of the things that
our nenbers find is when sonmeone gives a nunber and you
ask, Is it a credit card or debit card, in a large
nunber of cases the custoner has no idea.

W think tonight as we think about education
tomorrow, we shoul d think about that as one part of
the -- of an education process is that the consuners are
not necessarily saying whether it's a credit card or a
dat abase especially if they see a MasterCard or VI SA

Il ogo on a debit card so that should be part of what we
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t hi nk about in education

MS. HARRI NGTON- MCBRIDE: Al right.

MR DRYMALSKI: | understand that, and with
direct sales by computer, by the Internet, the FTC has
i ssued an advisory of sone kind saying sonme aspects of
their telemarketing | aw apply to Internet sales or not
or aml thinking of the Mail Oder Rule?

M5. HARRI NGTON: Vel l, the Mail Oder Rule
definitely applies. The mail and tel ephone sal es, mai
and tel ephone order sales rule absolutely applies to
I nternet sales.

MR DRYMALSKI: Is the FTC considering applying
any aspects of their telemarketing rules to Internet
sales, direct marketing on the Internet?

M5. HARRINGTON: | think that the Conmi ssion's
viewis -- was really established by the original rule,
and that is that the Congress has defined tel emarketing,
and we are regulating that type of activity that is
included in the statutory definition of tel emarketing,
soit is -- 1 think that the requirements of the Mi
and Phone Order Sales Rule apply.

The Commi ssion has not issued any advisory
saying that the Tel emarketing Sales Rule is applicable
to Internet marketing and sales. Keith?

MR ANDERSON: | wanted to clarify one thing
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that | heard earlier in ternms of the frequency with

whi ch paynent nmechani snms are used. | thought | heard
soneone fromthe industry saying the nost conmon paynent
mechani sns were still cash and check, and |I'm wondering
is that true for telemarketing or is that for
transactions in general ?

M5. HARRINGTON: | think that was Susan G ant
sayi ng the nost commonly used paynment nechani smin
fraudul ent transacti ons seened to be check and cash
paynment, but that's what that the consuner conplaints
that we receive from peopl e who have been defrauded
suggest. Is that what you were saying, Susan?

M5. GRANT: | did say that, but | think sonmebody
el se made a remark before that you nmay be referring to,
and | don't remenber who or what it was.

MR ANDERSON: But that's not correct?

MR CERASALE: That's not. The vast, vast
majority, | mean, above 90 percent of renote sales, that
woul d be through direct mail, through tel ephone
mar keting, through the Internet are by credit card.

Now, debit cards are growing but it's by credit card.

Check is -- even in the mail order catalog area
i s di mnishing, becom ng very, very small, and it tends
to be via credit card.

MR ANDERSON: That's what | was sure it was.

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



© 0 N O O A W N PP

N NN N NNRRRRR R B R B R
g B W NP O © 0N O 0 M W DN RF O

205

MR DUNCAN: If | can elaborate just slightly on
that, an undeterm ned percentage of those credit card
transactions are in fact debit card transactions.

MR ANDERSON: | understand, but cash and check
just --

MR. CERASALE: No.

M5. MYERS: In the US.

M5. HARRI NGTON-MCBRIDE: Al right. Well, thank
you all for your participation -- Karen has sonet hi ng.

M5. LEONARD: This is actually going way back,
and it mght be a bit of a sinplistic question, but |'ve
been kind of mulling over this idea of a preexisting
busi ness relationship with the consunmer and how that's
understood by the consuner, how it's understood by
i ndustry, how these affinity relationships kind of
pi ggyback on that or are integrated into the notion of
preexi sting business rel ationship.

And | wondered if anybody wanted to sort of
conmment in on how that's understood either by industry
or by consuner.

MS. HARRI NGTON: Ti n?

MR SEARCY: Sure. The understanding is
typically again cenented at the nmonent of the rapport
buil ding. As you contact sonmeone and you're going to

use a credit vehicle at the termnation of that call
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the bridge that you make is in the introduction, and you
say, I'mcalling on behalf of your financial institution
with an exciting offer for whatever

So that that transition starts there at the
begi nning, and that's howit's understood. That's how
we believe and can denonstrate through customer surveys
that it's understood by the consunmer is that one
institution is either selling on behalf of itself or
as -- created an affinity relationship wth another
institution, and that's where the transition occurs.

And then it finally culmnates in the
confirmation, the taped conversation often, although we
have referenced third-party verification, and the tape
confirmation with a restatement that your credit card
fromthe original issuing institution is going to be
sonebody says hit, is going to go ahead and we're going
to tag it, and that's how that relationship occurs.

I don't know if that answers your question

M5. LEONARD: | guess what you're saying is --
aml right to say that when you build these sort of
affinity rel ationshi ps between two sellers, for exanple,
or two product or service providers, that the second
service provider, the one who is offering an additiona
product to an original seller's customer list is doing

so, quote, on behalf of that original seller in that
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that original seller has agreed that this is a product
that they would like to be marketed to their custoner
base, and so there's -- is it clear to the consuner that
what's being offered to themis being offered by a
third-party seller or a different entity?

How i s that transaction expl ai ned or understood
is | guess what I'mtrying to get to?

M5. HARRINGION: If | could add to that question
al so, do people on the selling side think of that as a
prior business relationship with respect to the new
seller and the consuner? What is a prior business
relationship in this affinity marketing up selling
wor | d? Linda?

M5. GOLDSTEIN: | just -- | think there may
be -- we may be m xi ng sone appl es and oranges here, and
that may be | eading to sone of the confusion because
think there's sone confusion going on between an
affinity programand an up sell that may involve two
unrelated third parties.

In a classic affinity program the bank is
marketing to its custonmers, and through its affinity
rel ationship, it has acquired anot her product or service
that it believes would be of benefit to its custoners,
so it would be Chase Manhattan Bank sayi ng, As a Chase

custonmer we can get a great rate for you at Hertz.
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That becones a benefit of being a cardhol der as
opposed to a classic up sell where you call up because
you want to buy wi dget A and after you buy w dget A, the
sal es representative says, By the way, we al so have

anot her offer, and you can -- we would like to present
an offer to you for widget B, whichis -- | nean, that's
an up sell, but that's not really an affinity marketing
pr ogr am

So getting back to your question, in the first
situation | think there's no question that there's an
exi sting business relationship because it's --

M5. HARRI NGTON:  Rel ati onshi p bet ween whon?

M5. GOLDSTEIN:  Between the bank or --

M5. MYERS: O the first.

M5. GOLDSTEIN.  -- or the first marketer and its
credit card custoner.

M5. HARRI NGTON:  What about Hertz, is there a
preexi sting business relationship between Hertz and the
Chase Manhattan customer in your mnd?

M5. GOLDSTEIN: It mght depend on the nature of
t he arrangenment between Hertz and the bank, whether they
formed a joint venture to do this or whether it's just a
comar keti ng arrangenent.

M5. HARRINGTON: And | really apol ogi ze to Chase
Manhattan and Hertz, but if Chase gives the cardhol der's
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nunber and other information to Hertz for Hertz to cal
or for Hertz to use, let's say that the deal is save
time the next tine you need to rent a car by using your
Chase card, all you have to do is present -- tell them
that you're a Chase cardhol der, and the rest is taken
care of, go right to your car

So that the convenience factor is you don't have
to stand in line. You don't have to give a credit card
nunber. You don't have to do this. You don't have to
do that. W already know all this at Chase. W're
going to give it all to Hertz, and you rent fromHertz,
you don't spend any tine.

Is there a prior business rel ationship between
the consunmer and Hertz in that instance?

MS. GOLDSTEIN:. | don't think so.
MR. ANDERSON: Fol | ow up, Linda. You
characterized it as Chase makes the call, but |I'm

wondering whether that's what really goes on or whether
sort of nore like Eileen's situation, Chase gives your
name to Hertz. | mean, the one that | can think of is
t he nortgage insurance solicitations that we all get
fromtine to tine.

And it seens pretty clear that they're not --
t hey' ve got your nortgage conpany's name on them but

they're not really comng from your nortgage conpany.
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They're comng fromthe insurance seller. Does that
make it a preexisting rel ationship.

M5. GOLDSTEI N Between who?

MR ANDERSON: Between the marketer who | take
to be the insurance seller and you?

M5. GOLDSTEIN:  Again, | mean | think it
would -- I"'mnot trying to be evasive, but | think it
woul d depend on the rel ationship that the insurance
conpany and the nortgage seller had in ternms of --

MR. ANDERSON: Did they forma | egal
rel ati onshi p?

M5. GOLDSTEIN:  Correct.

MS. HARRI NGTON MCBRI DE:  Bob?

MR BULMASH Is it possible then that any
entity that makes a relationship with any entity that
you presently do business with nmay be i ndeed one that
you had a prior business relationship with? 1In other
words, let's say Chase forns a relationship with Happy
Harry's vacation services and Hertz and the | ocal
Chi nese restraints and 7,800 other businesses.

If it's structured properly, are those all
affiliated entities and is that what it is seen by the
tel emarketing industry? How far does this go?

M5. GOLDSTEIN: | don't think we're suggesting

that conpani es can create legal fictions or corporate
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structural shams in order to act as a shield for
transferring information or claimng a prior existing
rel ati onshi p exenpti on.

There are situations where two conpani es
legitimately join to forma third entity and that that
third entity has a proprietary programthat is unique to
those two entities, but if you' re talking nore in --
Eileen's scenario was really nore a list arrangenent
frankly where nanes are being provided, okay, to Hertz,
and Hertz mght say, Because you're a val ued Chase
custoner, we're offering you X but the offer is really
comng fromHertz

I don't think you would say there that there's
an existing relationship between Hertz and the custoner,
no.

MS. HARRI NGTON- MCBRIDE: Al right. John?

MR HESSE: John Hesse with the Direct Selling
Association. Qur definition of prior business
relationship is probably nore narrow than nost of the
people at the table. W view it where there's an actual
rel ati onship between two people, a nmenber of one of our
conpany sal es force and the consumer, and whet her that
is arelationship that's been derived froma persona
relationship with a famly or acquai ntance or whet her

it's arelationship that's derived from an i ndivi dua
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transaction, there's actually been contact between two
i ndi vi dual s.

MS. HARRI NGTON- MCBRI DE: Mal | ory?

MR DUNCAN: It mght be hel pful to think about
it, and maybe I'mgetting nore confusion. In terns of
if the custonmer were to nmake a do not call request, who
woul d be the conpany that would be properly respondi ng
to that request? So in the exanple in Hertz is calling
on behal f of Chase and they say, Please put ne on your
do not call list, that would go -- relate back to Chase
they woul d be off that list, and frankly they woul d be
off of any other list that m ght cone from Chase on
behal f of other people so it would solve the problem
that | think Bob was trying to resolve as well.

M5. HARRINGTON-MCBRIDE: Tim | think you're
going to have the |last word because though at one point
we were way, way ahead, we're now running right up on
schedul e so go ahead.

MR. SEARCY: A life long goal. The coment |
woul d nake on the prior existing relationship is the
inplied risk to both partners in an affinity
relationship. Mallory touched on it and it's extrenely
i nportant which is those affinity relationshi ps over
time are becom ng so precious that the screening

mechani sm by whi ch each partner determ nes whether they
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want to becone a partner is based on the risk assessnent
of what damage could the affinity partner do to ny
primary rel ationship.

As we start to | ook at customer lifetime val ues,
we start to as organi zations look to their custoners for
the nature and value of their relationship. They're
becom ng much nore cauti ous about who they start to
i nvol ve thensel ves with and who they get associ ated
wi t h.

And in that inplied risk is | find a certain
confort in that Chase is going to be very careful that
they are going to work with Hertz and that those two
brands together nust be accretive in nature. They nust
not be di m ni shing in nature.

MS. HARRI NGTON- MCBRI DE: Thank you. | think
we're going to break for probably about two or three
mnutes, as long as it takes for us to get the
m crophone set up. W will cone back. W hope you wll
all stay with us for the open m crophone session where
menbers of the public can --

M5. HARRI NGTON:  Everyone at the table better
stay with us because these people who are going to be
speaki ng during the open m ke session have been
listening to you speak all day |ong, so you won't get

called on tonmorrow i f you bug out on this.
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(A brief recess was taken.)

M5. HARRI NGTON- MCBRIDE: | think we're ready
al nost ready. For the public participation part of our
afternoon we're going to have two speakers, the first
D ana Mey and the second April Jordan, and | would |ike
toinvite Ms. Mey to come forward, and if you coul d,
when you introduce yourself spell your nanme for the
record, so that our reporter can get that down.

M5. MAY: CGood afternoon. My nane is Diana D |
A NA last nane is ME Y. |'ma housewi fe and a not her
from Weeling, West Virginia, and | recogni ze sone of
you. | was here in January, and | appreciate you giving
me a couple mnutes to share a few of ny coments.

One of the things that | wanted to share with
you, | heard the discussion this norning about
predictive dialers, and M. Eppert | believe said that
to his knowl edge the only -- he was tal king about a
| aboratory setting and the ability to -- when a caller
calls out to have a different nane transmtted on
sonebody Caller ID s box than where the actual nunber
was origi nating.

And | wanted to share with you about three
mont hs ago | volunteered to help our State Attorney
Ceneral back in West Virginia. Now, logistically the

State Attorney Ceneral's office is in Charleston which

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



© 0 N O O A W N PP

N NN N NNRRRRR R B R B R
g B W NP O © 0N O 0 M W DN RF O

215

is the bottompart of the state. | live in Weeling
which is up in the eastern panhandl e which is opposite
ends of the state.

The Attorney CGeneral came up, and there were 20,
30 people that volunteered to man a bank of phones that
was logistically located in a notel down, a Best Wstern
| believe it was, and we were calling elderly consuners
to make them aware of what their rights were regard to
tel emarketing fraud.

And ny question to one of the representatives
fromthe Attorney Ceneral's office, | said howis this
going to appear on -- these people we're calling, howis
it going to look on their Caller 1D because | thought it
was going to cone across as a Best Western, and | was
told they had taken care of the fact that it would cone
across as the West Virginia Attorney Ceneral's office.

So | just wanted you to know that apparently --
Bell Atlantic is who operates in our area, and that was
capabl e of being done, so | wanted to share that with
you.

Qoviously | think that -- one of the things
wanted to tell you is that | think a majority of
consuners are really fed up with telemarketing. | think
| read a lot of the comments that cane in to the FTC

and | think that it's -- consumers have expressed their
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concern.

| also saw a survey that was conducted on an
Internet web site back in April, and on the web site
they had 1.73 mllion respondents respond to the survey,
and of those, 98 percent of the respondents said that
they were angry about telemarketing calls, and 84
percent of the 1.73 million respondents said they were
furious with telemarketing calls, so | thought that was
rat her significant.

| also think that the rash of states that are
coming up with state wide do not call databases, states
are responding to their consuners, their residents, that
are fed up, and this is why you' re seeing these state
wi de lists happening, and in fact I'mworking with
Senator Bowman in ny hone state to get this kind of
| egi sl ati on passed in West Virginia.

I have to say that tel emarketers repeatedly say
they don't want to call people that don't want to be
called, and yet they are gloating over the fact that
their | obbyists are marching in and inserting at the
| ast m nute various exenptions to effectively invalidate
these state wide |ists.

My wish list would be for a national list, but I
think until that happens, and | don't see that anywhere

in the near future, | think that the states are naking
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these state wide lists, and I think this is going to
help a lot of consuners, a lot of the elderly who sinply
don't have the savvy to deal with tel enmarketing calls
but who woul d have the ability to put their names on
these state lists and not even deal with the calls
coming in at all, sol'min favor of these state lists.

I would like to see predictive dialers banned.
You tal ked about those this norning. M brother-in-I|aw
t hought he was being stal ked, and he filed a police
report because his phone kept ringing. He thought
sonebody was staking out his home to come and rob him
| ater.

I had surgery back in April, and | was at hone
recovering froma surgery and | had a tel emarketer who's
nane incidently came up on Caller ID that repeatedly
called ne in a week's time, dragging ne out of bed and
kept hangi ng up

| talked to an elderly wonmen in Florida who
coul d hardly maneuver across the floor to get her phone,
and she would get to the phone, and they woul d hang-up
so |l think this is absolutely, absolutely a problem

The other thing I would like to ask you to do is
if you could, if it's possible to insert a provision in
the rule that would all ow every consuner to tape-record

tel emarketing calls. | have a friend in California
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who' s been abused by a tel emarketer, and she can't tape
her calls. They can tape her. They announce during the
call -- sone of the calls that this call may be recorded
or nmonitored for quality assurance purposes, and yet she
can't tape her calls.

I think that consuners ought to be allowed to
tape their telemarketing calls because quite often this
is the only way you can prove that you' ve received these
cal I s.

I think that the other thing | would like to
see, and | know you're going to discuss it a bit
tomorrow, is nore aggressive education to consumers
because |I talk to so many people that have heard about
me in various nedias, and I do, I'mfortunate, | give
consuner tal ks back honme and a | ot of elderly people and
say, W have never heard about this law. | would |ike
to see nore aggressive nmedia canpaignh to consuners in
gener al

Al'so to small businesses, | had a situation with
a small nortgage broker that called me out of Pittsburgh
over the past couple nmonths, and he really had no cl ue
that he was accountable to the federal |aw as far as
tel emarketing, and I"'mproud to say that 1'mgoing to be
working with him and he's going to try to get a

publication put in a magazine that reaches the tri-state
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brokers that, yes, we do have to conply with these
tel emarketing | aws.

I think the big conpanies, they already know
about the law, and quite frankly I think that they're
abusing it anyhow In the last six months | received
calls from G tibank, Qrnest, Sprint, MSN, Mcrosoft, and
in every one of those calls at one point or another
there was a violation of telemarketing | aws.

MBN started out by saying, This is not a sales

call, did you get the disk that we sent out, the
Mcrosoft Internet. And I didn't ask -- and he said,
Vel l, we can get that sent out to you and you can have

this service and that service. To ne that's a sales
call, and I think it was deceptive to say, This is not a
sales call, so again | think some of the big conpanies
are aware of it, and they are sone of the biggest

of fenders. Credit card conpanies in ny experience seem
to be some of the biggest offenders.

So again | think that a national list is the way
to go. | also would like to challenge the ATA or the
DVA to dispute the figures. | often hear in response to

my request to get a state list that there nmust be people
that are interested in tel emarketi ng because this many
billion dollars was generated in sales revenue | ast

year.
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And | woul d chal | enge your organi zations to put
out the figures that differentiate between inbound and
out bound tel emarketing. | believe that about 95 percent
of those sales dollars that you boost about consumer
spendi ng are generated frominbound calls. For exanple,
when | call an 800 nunber for custonmer support or when |
cal m Barnes & Nobl e and order my book or when | cal
J.C. Penney's and order out of the catalog, that's on ny
time, and | don't mind spending nmy dollars like that.

And | chall enge you to dispute the fact that
about 95 percent of those billion dollar figures you
spew out are in fact inbound tel emarketing calls.

Thank you.

MS. HARRI NGTON- MCBRI DE: Thank you, Ms. Mey. W
appreciate the tinme you took in January and the
t hought ful comments you submitted in your tinme here
t oday.

We are also going to hear fromMs. Apri
Jordan, and | hope that I will not foul up your
presentation. Any tinme | am given the opportunity to
interface with technology, | nostly do goof it up, so
she's entrusted nme with her tape recorder, and when she
gives me the signal we'll try to get it to play audibly
so everyone can hear.

M5. JORDAN: Thank you. My nane is APRI L, J
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ORDAN | live in Mesquite, a suburb of Dallas,
Texas, and | entirely enjoy your weather this weekend so
t hanks for the cool break

I know tonorrow afternoon the panel will be
di scussing the use of inmates, and |I'msure that that's
sonet hing for the nost part none of you have interacted
with. | know |l didn't know about it until February
unfortunately, and | wanted you to hear the tape between
nmy daughter and the inmate and it's telling.

I mean, it's an eight mnute tape, but it's been
edited so it's down to five, and there's a transcript.
Hopefully it's been passed around so you've got it but
it's not the clearest tape. But it is really
effective. And | know in the opening coments, Elissa
Myers, you said sonething to the effect that you wanted
to regul ate bad behavior. This is bad behavior. 1It's
extrenme bad behavior, definitely abusive, but | want you
to understand how bad it is. Instead of thinking, Ckay,
this is her daughter, | want you to think this is your
daught er, your niece, your neighborhood, your son's
girlfriend, whoever you can think that is 14, 15, 16
femal e.

When this was over, | talked to ny daughter and
had expl ained to her that she had been talking to an

i nmate, and her response was, But | thought prisoners
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only get one phone call. Kids don't get it. |Inmates
know what they're doing, and it's pretty scary.

The nonitoring systemis set up. The only thing
he has access to is ny nane, the person he's supposed to
call, and the person that referred ny name to him and
that would be nmy sister's nane. My sister lives in
California. | live in Texas.

This prisonis in Uah, so there's really no
connection, and there's no safeguards either. The
moni toring system-- once he's supposed to identify
hi nsel f and descri be the product, if the consumer's
interested, he's supposed to push a little button, and
it goes back to the Salt Lake City base center where
there's not inmates manni ng the phones.

The inmate that you'll hear on the phone, his
name is Derick Cramer. He will describe hinself as M ke
Hardy. Mke Hardy is another inmate that does not work
for SandStar, the tel emarketi ng conpany, but paid Derick
Cramer to find female informati on for himthrough the
tel emarketing job that he had.

It's not the only case. There was another case
just a few weeks before mne. That inmate has been
rel eased. That famly is in hiding, and the CEO of
SandStar told ne that it had happened approxi mately a
year before that with another mnor female, and it woul d
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happen again, and that was it.
So go ahead and play that, please.
TELEPHONE CONTACT W TH PRI SON

APRIL JORDAN. -- famliar with nmy nane and the specifics
thereof -- | amgreatly concerned by the prison nonitoring
system of the telemarketing industry, especially six weeks --
I"msorry, eight weeks to the day being call ed again.

UNI DENTI FI ED MALE: Ckay.

APRIL JORDAN. And there's a -- there was a prison
i ncident report done, there was -- (inaudible) supposed to be
working with the Attorney CGeneral's Ofice, which | find out now
is a hoax. And that's on hold because of another incident. And
then you call me again? | mean, how nuch trouble is it that
your conpany wants to have out of this?

UNI DENTI FI ED MALE: | do not know. One thing | would
definitely encourage, if you' d like, | understand that M ke Beck
per haps may have spoken to you in the past, just fromwhat you
said earlier; is that true?

APRIL JORDAN: Correct. | had a 45 minute conversation
with himon March 9th.

UNI DENTI FI ED MALE: Are you -- are you famliar with a
nunber you can call himdirectly?

APRIL JORDAN: No, he did not give me his nunber
directly.

UNI DENTI FI ED MALE: 1'11l give you that nunber and you can
call himright now
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APRI L JORDAN: Ckay.
UNI DENTI FI ED MALE: [It's 801 --
APRI L JORDAN.  801.

UNI DENTI FI ED MALE: -- 463 --

APRI L JORDAN: 463.

UNI DENTI FI ED MALE: -- 3080.

APRIL JORDAN. Now, is it customary -- if someone files a
conpl ai nt because you have violated -- violated. M God. Your
operator called, talked to nmy daughter, who is a mnor -- that

was the first question he asked her, how old are you. She
stated her age. She is a m nor

Thr oughout the rest of the eight mnute conversation got
her name, her date of birth, her physical description and a hone
address and gave it to other inmates. And your conpany dares to

call ny hone again. Do you have a daughter?

UNI DENTI FI ED MALE: | do.
APRI L JORDAN: What would you do in this situation?
UNI DENTI FI ED MALE: | woul d be very honest in saying that

I would speak with M ke Beck, he's the one that would contro
(inaudible) -- in all honesty, (inaudible).

APRIL JORDAN. And if you had done that already?

UNI DENTI FI ED MALE: Then 1'd be frustrated.

APRIL JORDAN. At the very |east.

UNI DENTI FI ED MALE: Very | east.

APRI L JORDAN: You know, | understand you guys work at
the prison and your phone nunbers are bl ocked, but they're not
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calling your honme. How cone we don't get that same option?

UNI DENTI FI ED MALE: | don't have an answer for you. |
could say that | strongly suggest you (inaudible) with M ke,
because | don't know either what to do and -- and | don't know
the specifics of your conversations with himpreviously. So, |
don't want to say nmy hands are tied, but I'mjust not famliar
enough with the circunmstances to say anything or do anyt hi ng.

APRIL JORDAN. Who there at the prison is in control
conpletely over the telemarketing industry that hires out the
i nmat es?

UNI DENTI FI ED MALE: ['mnot sure. Are you questioning me
fromthe prison standpoint?

APRIL JORDAN: Yes.

UNI DENTI FI ED MALE: It's a State nmandated program it's
called the PIE (phonetic) program Federally they -- State
prisons across the United States are supposed to bring in
private sector conpanies, actually enploy prisoners, and try and
rehabilitate them give themskills and a trade that they can --
once they're rel eased, actually get into the workforce after
they are parol ed (inaudible).

So it's a Federally -- a Federal programthat has to
bring in private sector enpl oyees or enployers, so that they can
enploy the inmates with different skills and trades.

So that's -- that's -- but that's not to answer your
question. Like, who oversees (inaudible)? | don't know who
t hat woul d be.
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APRI L JORDAN. Who do you report to?

UNI DENTI FI ED MALE: | report to M ke Beck
APRI L JORDAN: You report to Mke Beck. Interesting.
Ckay. | will be calling him Thank you

UNI DENTI FI ED MALE: You're wel cone. Sorry.

APRIL JORDAN: So am|.

(The tel ephone contact was concl uded.)

ATTEMPTED TELEPHONE CONTACT W TH M KE BECK
ANSVEERI NG MACHI NE:  You' ve reached the office of M ke
Beck. 1'mnot available at the nonent. Wuld you pl ease | eave
a nmessage?

APRIL JORDAN. M ke Beck, this is April Jordan. W have
spoke in the past, | believe around March 9th. | have sent you
a certified letter, to which you have not responded.

| just received a phone call fromthe prison offering to
sel | / purchase your product. How dare you |eave ny phone nunber
in the systemto be called eight weeks after the initial phone
call. How dare you think that | would purchase anything from
your conpany or refer your conpany to anyone el se

In fact, I amdoing quite the opposite. Those | gave
your initial referral to, as far as your product, | have told
themto call and be taken off the list and in the future never
gi ve out any information.

And you call ne again? | want an explanation to this and
I want a response to the letter that I mailed on the 17th of
March. Please call nme. | amat honme today. | expect a cal
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within the next two hours. M phone nunber is XXX- XXX- XXXX.
Thank you.

(The tel ephone contact was concl uded.)

ATTEMPTED TELEPHONE CONTACT W TH SERGEANT PEPPER

OPERATOR: (I naudi bl e)

APRIL JORDAN. |I'msorry? Cynthia?

OPERATOR: (Il naudible) My | help you?

APRIL JORDAN. Hi. Yes. Is it possible | can speak with
Sergeant Kevin Pepper?

OPERATOR: Um-- well, if you call another nunber

APRIL JORDAN: Ckay.

OPERATOR:  He's not at this nunber, he's at
576 --

APRI L JORDAN: Huh?

OPERATOR: He's at 576-7612.

APRIL JORDAN: That's 801-576-76127?

OPERATOR:  Yes.

APRIL JORDAN: Is there any way to transfer me there?

OPERATOR:  Not really. You have to call himdirect.

APRI L JORDAN. Ckay. Thank you. 'Bye-bye.

(The tel ephone contact was concl uded.)

TELEPHONE CONTACT W TH SERGEANT PEPPER

SERGEANT PEPPER: | nvestigations.

APRIL JORDAN: Yes. | need to speak with Sergeant Kevin
Pepper, pl ease.

SERGEANT PEPPER:  Yes. This is Pepper
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APRIL JORDAN. Hi. This is April Jordan.

SERGEANT PEPPER: Hi. AmI| on a speaker phone?

APRIL JORDAN: Yes.

SERGEANT PEPPER. Ckay. | can barely hear you, ma'am

APRIL JORDAN: Is that better?

SERGEANT PEPPER That's a whole | ot better.

APRI L JORDAN. Ckay. No problem

SERGEANT PEPPER: Can you give nme your phone nunber,
pl ease?

APRIL JORDAN: Sure. XXX- XXX- XXXX.

SERGEANT PEPPER.  Okay. Just wanted to verify it was the
sane one that --

APRIL JORDAN: Yes. | spoke with Derek WIIlians
(phonetic).

SERGEANT PEPPER  -- (inaudible).

APRIL JORDAN. Sure. | spoke with Derek -- Derek
W1l lianms maybe an hour ago, | guess, and he said he'd talk to

you and you'd be calling.

SERGEANT PEPPER Call -- yeah.
APRIL JORDAN. And | didn't want to mss your call, so |
waited -- you had about an hour.

SERGEANT PEPPER.  Okay. You waited and said, |I'm going
to call anyway.
APRI L JORDAN.  Yeah.
SERGEANT PEPPER kay. What can | do for you?
APRIL JORDAN. Well, | understand that you just finished
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up or are in the process of another investigation concerning a
m nor/inmate, as far as an inmate contacting a femal e m nor
within the State of Ut ah.

SERGEANT PEPPER:  Uh- huh

APRI L JORDAN:. For purposes other than tel emarketing.

SERGEANT PEPPER:  Uh- huh

APRIL JORDAN. And has that investigation finished up?

SERGEANT PEPPER  Yes.

APRIL JORDAN. Ckay. Am|l -- can | ask what the finding
on that was or not?

SERGEANT PEPPER. Basically, so you're aware, it's a
little bit different than the one that the AGtold nme about with
you. This one we're unable to determne or find out exactly
where he got the information, because he did have inappropriate
conmuni cations with themby way of letter.

APRIL JORDAN: Ckay.

SERGEANT PEPPER. kay? Wiere yours was done by way of
phone. And if | -- if | understood right the call was made to
thi s phone nunber?

APRI L JORDAN:. Correct.

SERGEANT PEPPER. Okay. See, now, in your regards to
your case we should be able to get a recording of the
conversati on.

APRI L JORDAN:. Correct.

SERGEANT PEPPER: On the last investigation | had to
depend entirely on what the i nmate was sayi ng, which he did
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basically 'fess up to doing inappropriate contact with the
femal e, which is -- he was cl aimng
or --

APRIL JORDAN: So you do understand there was a letter
witten by a different inmate to ny daughter?

SERGEANT PEPPER. kay. Did your daughter give an
address out or anything?

APRIL JORDAN. On the phone, he asked for it.

SERGEANT PEPPER  Pardon me?

APRIL JORDAN: The inmate on the phone asked for her
addr ess.

SERGEANT PEPPER. Gkay. Hang on for one second, pl ease.

(Brief pause.)

SERGEANT PEPPER  Ckay. Ms. Jordan?

APRI L JORDAN:  Mm hmm

SERGEANT PEPPER:.  Wen was the initial call nade?

APRIL JORDAN. The initial call was made on February
15t h.

SERGEANT PEPPER O this year?

APRIL JORDAN. O this year.

SERGEANT PEPPER. The -- the --

APRI L JORDAN: To ny horme.

SERGEANT PEPPER:  To this nunber of XXX-XXX- XXXX?

APRI L JORDAN:. Correct.

SERGEANT PEPPER:  And tal ked wi th your daughter?

APRI L JORDAN:. Correct.
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SERGEANT PEPPER. How old is she?

APRIL JORDAN: She's XX

SERGEANT PEPPER  Her nane?

APRIL JORDAN: Her nane is XXXX

SERGEANT PEPPER: kay. And did -- and she gave the
address out ?

APRIL JORDAN:. Yes, she did. However, it was after the
inmate stated -- and gave ny daughter ny sister's name, which
was how the reference cane about to begin with, and said, well,
you know, let's pull up the information on the conputer and see
what |'ve got -- and, let's see, |I've got your nunber and
information from-- gave ny sister's nane.

So the inplication there being he already had it and
wanted to verify it from her

SERGEANT PEPPER. So that's what she was doi ng.

APRIL JORDAN: Yeah. And he's like, well --

SERGEANT PEPPER  Ckay.

APRI L JORDAN. But his questions were very direct.

SERGEANT PEPPER. Can you tell me some of thenf?

APRI L JORDAN: What color is your hair, what color is
your eyes.

SERGEANT PEPPER: Gkay. Did he know that she was XX?

APRIL JORDAN: Yes. That was the first question he
asked, he asked it tw ce.

SERGEANT PEPPER:  And do you have the inmate's nane?

APRI L JORDAN: Yes. However, did you not have a copy of
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the Division of Institute Operations, Uah State Prison,
Interof fice Meno, dated February 28, 2000, Subject Sandstar
Incident, that details the entire investigation?

SERGEANT PEPPER. Who was -- who was it -- who is that
addressed to?

APRI L JORDAN: David Wrthington (phonetic), Deputy
War den, Security Support.

SERGEANT PEPPER: Gkay. That's -- I'min Law Enforcenent
Bureau, we're the ones that does those investigations and it
hasn't came to ny attention. Do you have a copy of that handy?

APRIL JORDAN: Yes, | do.

SERGEANT PEPPER:  Coul d you fax that to ne?

APRIL JORDAN: | do not have a fax machi ne near.

SERGEANT PEPPER  How about e-mail ?

APRIL JORDAN. That | can do.

SERGEANT PEPPER:. Okay. Take this e-mail down.

APRIL JORDAN: Ckay.

SERGEANT PEPPER CRUS -- C R as in cat, roneo.

APRI L JORDAN:  Uh- huh.

SERGEANT PEPPER:  UST. kpepper -- initial K Pepper --
APRIL JORDAN: Right.

SERGEANT PEPPER -- @synbol --

APRI L JORDAN:  Uh- huh.

SERGEANT PEPPER  -- enmil . state. utah. us.

APRIL JORDAN:  Ckay.
SERGEANT PEPPER:  Any and all docunentations that you
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have, send that to ne if you can, by way of the conmputer. And

al so, there was -- you said there was a second call nade?
APRIL JORDAN. Today. MNoon. | got acall and 1l -- it
was one of those calls where you' re |ike, okay, | know

sonething's just not quite right. And | picked up the phone and
he says ny nane is David with Sandstar. And |I'm going, uh, why
are you calling? Then he goes, well, because | got your nane
from-- and he gave ny sister's nane.

And it was just -- | sawred. | have no other way to say
it, but I sawred. | was angry, | was furious. | told M. Beck
that | did not want his company contacting ne ever again at ny
hore - -

SERGEANT PEPPER.  Now, who is M. Beck?

APRIL JORDAN. He is the CEO of Sandstar Famly
Ent ert ai nnent.

SERGEANT PEPPER: Okay. That's an office I (i naudible)
private business.

APRIL JORDAN: It's --

SERGEANT PEPPER: Can you do this for ne, ma' an?

APRIL JORDAN: Yes.

SERGEANT PEPPER:  This has not been brought to ny
attention. | amassum ng that you don't want your nunber called
anynor e.

APRI L JORDAN. No surprise.

SERGEANT PEPPER. That's --

APRI L JORDAN: No.
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SERGEANT PEPPER: |1'mgoing to go ahead and make the --
take the initiative and I'mgoing to contact -- unfortunately,
they're closed right now, Sandstar is
-- or the people | need to contact, | should say.

APRI L JORDAN. Phooey. What tine do they cl ose?

SERGEANT PEPPER  Pardon me?

APRIL JORDAN. What tinme do they close?

SERGEANT PEPPER:.  3:30. |'mtalking about bosses and
staff and things fromthat nature that's going to be able to,
i ke, ban your nunber --

APRIL JORDAN. Ch, sure.

SERGEANT PEPPER:  -- or pull the record for ne. The
inmates may still be over there, you know, mnaking the random
phone calls and there may be staff there supervising them but
the people | need to talk to are gone at 3: 30.

APRIL JORDAN: Ckay.

SERGEANT PEPPER: And they're the ones that's going to
pull the records for ne, they're the ones that's going to pul
the tape, the ones that's going to ban your nunber in the
system so forth and so on

APRIL JORDAN. Can they also ban ny sister's nunber?

SERGEANT PEPPER:  If you would like, I'Il put it on

APRI L JORDAN: Yeah, please.

SERGEANT PEPPER What is it?

APRIL JORDAN. Her nane is Vicki, VI CK I --

(Break in tape.)
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APRIL JORDAN. She lives in California.

SERGEANT PEPPER:.  Ckay. Because we can al so pull that
nunber and see if that nunber was ever contacted. If you would,
pl ease wite nme on your e-mail, that way | have it al so
docunented so when | go after the i nmate and charge himand --

APRI L JORDAN: Well, supposedly he's already had his 30
days (inaudible). It's already been done.

SERGEANT PEPPER By whon?

APRI L JORDAN. By whom-- the incident was screened with

I nvesti gator Rex Dana (phonetic), at this time no action will be

taken by CB --

SERGEANT PEPPER: (kay. Now, Dana is one of my cohorts,
so apparently it -- but it's on the other side. Ckay. But
they --

APRIL JORDAN: That's why --

SERGEANT PEPPER.  But they called again today?

APRIL JORDAN: Yeah. And the initial inmate that was on
t he phone with ny daughter is Derek Cramer (phonetic) and his
nunber is 21548 B Bl ock, 232.

SERGEANT PEPPER.  Ckay. Craner, C or K?

APRIL JORDAN C RA ME R

SERGEANT PEPPER  Okay. |If you would, still send ne
that --

APRIL JORDAN. | wll.

SERGEANT PEPPER. Can you send that to nme e-mail ?

APRI L JORDAN.  Yeah.
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SERGEANT PEPPER. Ckay. Send that to ne. Rex will be
returning back here a little bit later today, I will talk to him
and find out exactly what's going on. And then tonorrow I will
call Adrian (phonetic) over at Sandstar and tell himhe is --

better get this out of the systemlike now

APRIL JORDAN: | would appreciate it.
SERGEANT PEPPER:  And once | -- once | verify that nunber
is out of the systeml'll give you a call back and | et you know

or e-mail you, whichever way you prefer.

APRI L JORDAN:. Yeah, because | faxed over a copy of the
letter, a copy of the envelope to show it's obviously the
prison's return address and date marked. | sent all that
information over initially back the very end of February. So,
the date on this report is February 28, 2000.

SERGEANT PEPPER.  And that cane from who?

APRIL JORDAN. That cane from-- that came from--
wel | --

SERGEANT PEPPER  The warden?

APRIL JORDAN. -- it canme fromthe prison. | can't -- it
was cc'd to Brian Hamman (phonetic), Darren Vanl uwen
(phonetic) --

SERGEANT PEPPER: What does it say at the top? Wwo is it
addressed to?

APRI L JORDAN: To David Wirthington, Deputy Warden of
Security.

SERGEANT PEPPER.  Warden of Security. Fronf?
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APRI L JORDAN. From @ enn Perryman (phonetic), Draper
Site Shift Conmander.

SERGEANT PEPPER: What does it say, in a nutshell?

APRIL JORDAN: It's three pages.

SERGEANT PEPPER. Okay. Can you just kind of give ne a
nutshell as to what it says?

APRIL JORDAN: It's -- it's -- it's awful detail ed.
Basically it goes through and -- and states ny initial phone
call asking what's going on and his -- and 3 enn Perryman's

interviewwth the inmate to find out what was happeni ng, how he
got the phone nunber.

And then their investigation with Sandstar and |istening
to the tapes, in which they found out by cross referencing that
the inmate was Derek Craner, the interview with Craner which
denied any of it.

And their -- the fact that they did search the cell to
make sure there wasn't anynore addresses or information about ny
daughter. And Sandstar's action, Inmate Craner's enpl oynent was
term nated and Sandstar is review ng audi ot apes.

The shift commander and the inmate that wote ny daughter
recei ved a verbal warning, was ordered not to contact ny child
again. And Inmate Cramer was term nated from his enpl oynent and
a disciplinary -- will be forthcom ng, address charges of
contract violation.

| guess --

SERGEANT PEPPER. Is that -- is there anything on there
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saying it went to Rex Dana?

APRIL JORDAN: Yes. Second sentence, third page, "The
i ncident was screened with Investigator Rex Dana, at this tine
no action will be taken by CB."

SERGEANT PEPPER It's actually LEB

APRIL JORDAN. Oh. Well --

SERGEANT PEPPER. Ckay. Criminally there is nothing we
can do -- crimnally. That doesn't mean we can't go after them
adm ni stratively and that sounds |ike what they' ve done.

Let me get your -- send that to nme, any and al
i nformati on you can. Tonorrow |I'll nake a point to get hold of
Adri an or sonebody over in Sandstar to ban your phone number so
no further calls can be made, including your sister

APRIL JORDAN: Thank you.

SERGEANT PEPPER. Gkay? And then once |'ve verified that
t hose numbers have been removed | will give you a call back

APRIL JORDAN. Ckay. And it'd be easier to reach nme at
wor k because today -- |I'mnot nornally home.

SERGEANT PEPPER. Gkay. Could you just |eave that nunber
on the e-mail?

APRIL JORDAN: | will do so.

SERGEANT PEPPER:  Sounds good.

APRIL JORDAN: Thank you.

SERGEANT PEPPER:  And if for sonme reason | -- do you have
voice mail ?

APRIL JORDAN. At work and home, yes.
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SERGEANT PEPPER. No at hone?

APRIL JORDAN: Yes.

SERGEANT PEPPER. Okay. If just for some reason | can't,
["lIl just | eave sone nunbers that you can get in touch with ne.

APRIL JORDAN: Ckay.

SERGEANT PEPPER  Ckay, nm'an®

APRI L JORDAN: Thank you.

SERGEANT PEPPER  Ckay. 'Bye-bye.

APRI L JORDAN: ' Bye-hbye.

(The tel ephone contact was concl uded.)

(The tape recordi ng was concl uded.)

M5. JORDAN. My daughter is an honor student, by
the way. She's not -- she's one of above average
intelligence, but she just doesn't have the experiences
to know what was going on. She had never had a
tel emarketing call before, but the prison, SandStar, they
were responsible for intervening in that phone call, and
they did not do it.

This was one of the nost sophisticated
monitoring systenms within any of the prisons, very
sophisticated, and it failed, failed mserably. The
very next call that this inmate nmade was to anot her
mnor, and it just keeps on going, and the parents --
the parents of famlies, that can't go on T.V., they
can't tell anybody because they're in hiding because
they don't want to be found, and it's pretty bad.
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M5. HARRINGTON: Do we have any -- may | ask a
question? In your commrent or in anything else that
we' ve gotten in our record, do we have any infornmation
about the extent of this practice, how many prisons?

M5. JORDAN. 17 to 20. | have -- there's

between 17 to 20 prisons right now

M5. HARRI NGTON:  That have tel emarketing centers
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in the prisons with prisoners working on then?

M5. JORDAN: Right, yes. | think in sone of ny
comments | may have added -- you kind of got to read
through a ot of it to get a lot.

M5. HARRI NGTON- MCBRI DE: There were articles
i ncluded as well, so that is all in the record

MR HLE Dd you say the tape was nade by the
prison or did you nmake the tape?

M5. JORDAN. SandStar records all of the
conversations. They have one person dedicated to
random y go back through those conversations. They
have -- there's approximately -- SandStar has between 15
to 40 inmates at the call center at one tine.

At the tinme of this call in February they had
four monitors fromthe Salt Lake City location. The
prison is in Draper, it's a suburb, that would randomy
monitor the calls. They're supposed to go fromone to
the other to the other. This has been edited. The tape
is eight mnutes long. The next phone conversation is
to anot her minor.

They coul d have caught it. It's pretty poor
It's just negligence on their part, and they woul d not
have called us and told us about it, unfortunately.

In speaking to the prison and finding out about
this, you had asked, SandStar made the recording, and the
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shift commander at the prison played that for nme over
t he phone and so | recorded it that way, so that's a
l[ittle bit the reason for the static.

SandSt ar has been unresponsive. 1t took the
Attorney Ceneral's office before they would confirmin
witing that they had finally taken us off their do not
call list, but I had asked the prison, and they
conmuni cated that in witing and sent ne a copy of that
request to have nmy nane and our phone nunber taken off
the list.

I had also sent a certified letter to SandStar to
make sure that we were taken off of their list and they
never called us again.

The problemis six weeks later they did call us
again, and | was honme. M/ daughter was sick, and
pi cked up the phone, and the voice on the other end
said, H, this is David with SandStar. And I'msitting
there going, No, the CEOis M ke Beck, | haven't dealt
wi th anyone el se.

I''mgoing, Wiy are you calling nme, and he gave
my sister's nane, and | bl ew a gasket, understandably
so, and denanded to speak to soneone there at the prison
who was responsible for this, for the systemto find out
what was going on. Wy didn't they take my nane out?

Don't they know that this is just ridicul ous.
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And in the process of trying to find soneone, |
hit record, and that would be this conversation. | wll
admt that 1'ma bit distraught and | apol ogi ze, but
under the circunstances you can well inagine.

I want you to think what woul d happen if you
canme hone fromwork, and it was your wife or your
daught er and you found out about this, and you were told
by the Attorney Ceneral's office in Texas, You didn't
purchase anything, sorry, Attorney Ceneral's office in
U ah, get over it. That's it. Nothing.

So this is a very distraught person on April 17,
and | don't have a transcript for this one.

(Poor tape quality did not allow for transcription.)

M5. JORDAN. And | did call M ke Beck, and he
did not return nmy calls, never apol ogi zed, nothing. The
next call | nmade was to the Attorney General's office,
and they had told nme they had handed the investigation
off to a Sergeant Pepper |ocated at the prison, and I
called him

He didn't even know who I was, did not know, and
this had al ready been over two nonths, didn't have a
clue, didn't have a record. It was just incredible.
The ball had been dropped, kicked. No one cared.

This nmonth is when | was told by Fran Singione

in the consuner departnment of the Attorney General to
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just get over it. She has two daughters. She knows how
| feel, but |I should get over it.

There is no way that we can protect our children
no, way. W have nothing. W have no recourse. W
can't do anything. 1t's another state, and SandStar has
a distribution center in Los Angel es.

It would be really easy for himto just change
over to another inmate center, Uah has and will be
shutting down the call center in August because of this,
but the other private sector that they have is |In-Mrk
International LLC. They use inmates in Montana.

The database in Mntana bl ocks the area code for
the state of Montana. Montana only has one area code
so no one in Montana is going to get called by an
inmate. They have the call centers in Arizona. They
have a base hone in Nevada. You can find an address for
t hem and a phone nunber

You can't find their clients. They're |ost.

W' ve run searches on the web. W cannot find anyt hing,
and these are the university searches. They have the

bi gger databases. So even if | know which conpany is
using inmates, | can't even prevent themfromcalling ne
because I can't find the conpany.

And if they are so big that they need to use

multiple states to handle their clients, why can't |
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find then?

Anyway, so we when you di scuss that tonorrow,
need to go honme and tell mny daughter sonething.

Thank you.

M5. HARRI NGTON:  Thank you. And you've cone to
at | east one right place. You've raised an issue that |
don't think we have been aware of in terns of the extent
of telemarketing by inmates fromprisons, and | pronise
you that that's sonmething that we're going to | ook at
very carefully.

And the other issue that you've raised is the
difficulty -- is that you said, Don't call nme anynore
and you were called, and let ne tell you, you've really
cone to the right place with that information, so thank
you very, very much for coning today.

And if there would be a way that we could get a
copy of the second tape fromyou, that would really help
us a lot. We'll work with you on that, okay. Thank you
very much for com ng.

I think that's it for today. W wll be
resumng at nine tonorrow norning, and we will begin by
di scussing the firmexenptions to the Tel emarketing
Sales Rule so we | ook forward to seeing everyone back
here. Thank you all for your participation today.

(Time noted: 4:15 p.m)
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TITLE: TELEMARKETI NG SALES RULE FORUM
DATE: JULY 27, 2000
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